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MMPABO YACTHOM COGCTBEHHOCTH B PECIIYBJIMKE KA3AXCTAH:
KOHCTUTYHUOHHBIE XAPAKTEPUCTUKH

Hypranuesa Aiinana baxeiToBHa
aida.nurgaliyeva@gmail.com
JTOKTOPAHT Kadeapbl KOHCTUTYIIMOHHOTO M IPaKIaHCKOTO MpaBa IOPUIHYECKOTO
¢dakynerera EHY um. JI.H. I'ymuneBa, Acrana, Kazaxcran
Hayunsrii pykoBoautens — Abnpacynos Epmek basxmeroBud, 1.10.H., mpodeccop

B Konctutyuuu Pecny6nnku Kazaxcran paBHBIM 00pa3oM 3aIlMIIAIOTCS TOCYAaPCTBEHHAS
M 4YacTHas COOCTBEHHOCTb, O 4eM ckazaHo B cratbe Konctutymuu [1]. [lomaraem, yto moj
«YaCTHOW COOCTBEHHOCTBIO» 3aKOHOJATeIh MOHMMAN Ty, COOCTBEHHOCTh, KOTOpask HaXOIUTCS B
COOCTBEHHOCTH KakK (PM3UUYECKUX, TaK U IOPUAMYECKUX JUI]. B COBOKYITHOCTH IPAaBOBBIX HOPM OHA
JICNIUTCS Ha «IMyOJIMYHOE» U «9acTHOE» MmpaBo. Takum 00pa3oM, BBIXOJS 3a MPEETbl HACTOSIIEH
MPaBOBOM HOPMBI TpEAIojaraéM BBIpaXKEHUS «COOCTBEHHOCTh TpaxknaaH PK» wu «uacthas
coOcTBeHHOCTH TpaxaaH PKy moHMMaTs kak CHHOHUMBI.

B TI'paxnanckom Kogekce PK uacTHas coOOCTBEHHOCTh BBICTYNAE€T COOCTBEHHOCTHIO
rpaX/JaH M HErocyJapCTBEHHBIX IOPUAUYECKUX JUL U uX oOveauHeHuil [2]. Ilox wuacTtHOM
COOCTBEHHOCTBIO 3aKOHOJATENb MpPEIoiaraeT J000€ MMYLIECTBO, JHUIIb 32 TEM HCKIIOUEHUEM
OTJIETIbHBIX BUOB UMYIIECTBA, KOTOPHIE B COOTBETCTBUHU C 3aKOHOAATEIILHBIMU aKTaMU HE MOTYT
MIPUHAJUIEKATh TPAXKIaHaM U FOPUINYECKHUM JIMLIAM.

B npakTudyeckoM NpUMEHEHUH MpEaraéM B KadyecTBE MPUMEpPA PACCMOTPETh MO3UIIUIO, B
KOTOPOW TOBOPUTCS, YTO UMEETCSI HEKOE PAa3rpPaHUYEHUE B KOHCTUTYLMOHHO-IIPABOBOM KOHTEKCTE
«ImpaBa COOCTBEHHOCTH» W TPaKIAHCKO-TIPABOBOM 3HAYCHHWH JIaHHOW Karteropuu. lIpemmaraem B
KauecTBE MpHMepa PacCMOTPETh CUTYalMIo, UMeBIIas MecTo ObITh B cocenHeM rocynapctse PD,
rje COOCTBEHHUK HMMYIIECTBA JIMIIUJICSA TpaBa COOCTBEHHOCTH Ha 3€MIIIO (3€MEJIbHBIA YYacTOK,
HAXOJSIINICA B €r0 PaclopsHKeHUH), KOTOPBIM ObLT KOH(PHCKOBAaH TOCYIapCTBOM C MOCHEAYIOIEH
KOMIIEHCAIIMEN €ro XOo3siMHy. B mocneayromeM Biaaenen 4epe3 ONpeAes€HHbIA MPOMEKYTOK
BpEMEHH oOpamiaercs B CyJ sl UICKOM O BO3BpaTe BBIIICYIIOMSHYTOTO 3€MENIbHOIO y4YacTKa, C
Pa3bSICHEHUEM TOTO, YTO II€JIEBOE HA3HAUYECHHE JAHHOTO Y4YacTKa HE COOJIOJIOCH, TTOCKOJIBKY MHOE
OBLIO OrOBOPEHO MpH KOH(HUCKAIMK 3€MENbHOTO ydacTka. B manbHelimem cyneOHbIM OpraHoM
OTKa3bIBACTCS B YJIOBJICTBOPEHUH CYJCOHOTO MCKA, MPU STOM CCHLIAsICh HA HOPMBI [ pakaaHCKOTo
kogekca P® [3]. B mocnemyromiem OBIBIIMI Blajenel] 3eMelbHOTO ydacTKa oOpamiaercs B
KoHCTUTYIIMOHHBIM Cyl, KOTOPBIM yJIOBIETBOpSiETCS €ro uck. (OCHOBaHHMEM TOCIYKHWJIH:
TpaXJIaHCKUM TIPaBOM OTpeEAeNseTcss MpeKpalleHne CyOBeKTUBHOTO IpaBa COOCTBEHHOCTH C
MOMEHTa (PAKTUUECKOTO U3BIATHS OOBEKTa YAaCTHOW COOCTBEHHOCTH, @ KOHCTUTYIIMOHHOE IPaBO
CBA3BIBAET HE C MOMEHTAa M3BATHUS TAaKOBOTO, a C pealu3alueid IeJeBOr0 HCIOIb30BaHUS
3€MEJIbHOT0 y4acTKa.

K mnpumepy, Komekc Pecnybnmuku Kazaxcram O Opake (cympykecTBe) M CEMbE OT
26.12.2011r. naHHOE TIOHSATHE OOXOAMT W OMPEIEISIET, YTO 32 3aKOHHBIM PEKHMOM HMYIIECTBA
CYIIPYTOB SIBISIETCSA PEKUM UX OOIIEH COBMECTHOW COOCTBEHHOCTH, €CIM OpauyHBIM JOTOBOPOM HE
yCTaHOBJIEHO WHOE [4]. A UX mpaBa MO BIIAJICHUIO, TIOJIb30BAHUIO U PACIIOPSHKCHUIO COBMECTHOM
coocTBeHHOCTRIO omnpenenstoTes ['paxaanckum Komekcom PK [2]. 3akonom PK «O xumuniHbix
OTHOIIIEHUAX» JIOCTATOYHO CXKATO PETJIAMEHTHPYET TAaHHYIO TPABOBYIO KaTErOPHIO, MCIOJb3YS
BBIpQOXEHHE «IIPUOOpETEHHE IMpaBa YacTHOW COOCTBEHHOCTH Ha xuauiie» [5]. TpyaoBeim
konekcoM PK  wucnonb3yercss TOHATHE <«JIMYHOE UMYIIECTBO». MOXEM 3aKiIO4YUTh, YTO
UCIIONIB3YIOTCSA pa3HbIe TMOHSITHS KacaeMo MpaBa COOCTBEHHOCTH TpakKIaH, pa3Hble TEPMUHBI,
XapaKTePHU3YIOIe UMYIIECTBEHHBIE OTHOIICHUS B pa3HbIX cdepax. OaHAKO, MOJOOHOTO MBI HE
MOXKEM CKa3aTh O TOCYAapCTBEHHOW COOCTBEHHOCTH, MOCKOJIBKY B HEH MBI HE MOXKEM
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UCIIOJIb30BaTh TAaKO€ pPa3HOOOpa3ue TEPMUHOB, IIOCKOJIbKY OTCYTCTBYeT MPEANOChUIKAa K
HCII0JIb30BaHUIO TAaKOBOTO.

Crartbs 26 Koncrurynuu PK onpenensier popmanbHOE OTHOIIEHHUE TIPABOBOE OTHOIIEHUE K
MPaBy YaCTHON COOCTBEHHOCTH, yKa3bIBas Ha OCOOYIO 3alIUTy W TAPaHTHUIO IpaBa COOCTBEHHOCTH
Ha 3aKOHOJaTeIbHOM ypoBHE (COOCTBEHHOCTh, B TOM YHCIIE MPABO HACJIENI0BaHUS, FapaHTUPYETCS
3aKOHOM). B 1ensix perynupoBaHHMs TAaHHOH CTaThbH ObUT NPUHST Pl HOPM, TapaHTUPYIOIIHE
cucremy npaooTHouieHuil. ['paxxgane PK Moryt umers B yacTHON cCOOCTBEHHOCTH JIF000€ 3aKOHHO
npuobperénnoe umyniectso (4.1 c1.26 Koncruryuuu PK). Ins cpaBuenus B Koncturynuu PO 4.2
ct.35 [6] roBopHTCS, UYTO KaxkaAbld (HE TOJBKO TpakAaHE) BIpPaBe HMMETh HMMYIIECTBO B
COOCTBEHHOCTH, BJIAJIETh, TIOJIB30BATHCS M PACHIOPSDKATHCS UM KaK €IMHOIMYHO, TAK M COBMECTHO C
OpPYTMMH JIMIAMU. PS70M y4eHbIX OTMeuaeTcsi, YTO MpPaBO BIIAJETh COOCTBEHHOCTBHIO 3TO HE
IIPEUMYLIECTBEHHOE MIPaBO I'pa)klaHnHa. Mbl CUMTAEM, UTO KaXKIbIi YEIOBEK B HE3aBUCUMOCTH OT
rpaxnaanctsa PK, Oyap To MHOCTpaHHBIN IpaxaaHuH, 100 M0 0e3 rpaXKAaHCTBA MOXKET BIIAJIETh
COOCTBEHHOCTBIO M HE MOXET JHINAThCS €ro B JIMYHOM BiajeHud. Hacrosiee mpaBo HMeeT
KOKIbIA TpakJaHUH, B TOM 4YHCIIE M TPaBO Ha €ro 3allUTy BHE 3aBHCHUMOCTH OT II€H3a Ha
Ipa)/1aHCTBA.

[Iupoko U3BECTHO, YTO Y KAXKAOTO €CTh MPABO BIAACTh U PACIOPKATHCS HUMYIIECTBOM.
Ilon BnajgeHueM noHMMaeTcsi (AKTUYECKOE BIIAJICHHE BEIIbIO, KOTOpas MOPOXKAAeT il ee
BIIQJIETIbIIa TIPSIMOE BO3JIEHCTBHE HA BEllb, B TOM YHCJE BO3MOKHOCTH IOJHOW WU YaCTUYHOM
nepeiauy rnpaB Ha HE€ APYTUM JIMLIAM.

Bonpocel ¢u3nueckoil 3amuTel pa3nuyHbIX (GopM COOCTBEHHOCTH KaK YacTHOM Tak W
roCy/1lapCTBEHHOM B OOJbIlIEH CTENEHU pELIATCs BHYTPEHHUMHU opraHamMu. OTHOCHUTEIbHO
MOHATHSI HETPUKOCHOBEHHOCTH COOCTBEHHOCTH MOXKHO CMENO YTBEpKAaTh, YTO B JAHHOM Cllydae
CTaOMIIBHOCTB TIPABOBOTO CTAaTyCca COOCTBEHHUK TapaHTHUPYETCs 3aKOHOM.

KOHCTUTYIIMOHHBIM TMPAaBOM PETYIHUPYIOTCS BOIPOCHL, KOTOPbIE HMMEIOT OTHOIICHHE K
3alUTe MpaB COOCTBEHHUKOB M UM TapaHTUPYETCs 3TO IIPaBO, YTO BBI3BIBAET OCTPYIO
HEOOXOIUMOCTh pPa3BUTUS U pa3pabOTKU MpaBOBBIX cdep, KOTOpble OBl peryiaupoBaiu
COOTBETCTBYIOILIME BOIPOCHI B JAHHOM cepe.

B 3akmtoueHunu, XoTenaoch Obl OTMETHTh, YTO PACCMOTPEHHE BOIPOCOB KOHCTHUTYLIMOHHOTO
pEeryMpoBaHMs 3allUThl IIpaBa 4YaCTHON COOCTBEHHOCTH HAIJISIIHO TMOKa3blBa€T YHUBEPCATBLHOCTD
BONIPOCOB M MPOOIEM, KOTOPHIE TOSBIAIOTCS B 3aKOHOJATENHCTBE U MECTHBIX HCTOTHUTEIbHBIX
opraHax. M »T0 mnoxarBepkaaeT ocoOyro Ba)XXHOCTb pPAa3BUTHS, HAyYHOTO MCCIEAOBAHUSA U
000OCHOBaHUS, a TAKKE BHEAPEHUSI COBPEMEHHBIX MEXaHU3MOB peann3alliy 3alIUThHI MpaBa YaCTHON
COOCTBEHHOCTH U pa3BUTHUE HKOHOMUYECKHMX OCHOB KOHCTUTYLMOHHOH cucTeMbl PecnyOnuku
Kazaxcran.
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