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VK 341.3
MOXUIIEHUE PEBEHKA OTHUM U3 POJIUTEJIEN KAK YTOJIOBHO
HAKA3YEMOE JEAHHUE

Ka3z0ek Aiizkan HypiaaHkbI3bl
aizhan_ahm@mail.ru
Crynentka EHY um. JI. H. I'ymunea, Acrana, Kazaxcran
Hayunsiii pyxkoBoautens—Kynukmaera M. K.

YrojoBHOE  MPaBONPUMEHEHHE, BHEAPSSICH B YAacTHbIE  MPABOOTHOLICHUS, peliaeT
MEXJIMYHOCTHBIE KOH(IMKTBI  U,pYKOBOJICTBYSCH IPHUHIIMIIAMH  3aKOHHOCTH, PAaBEHCTBA H
CIPaBEIMBOCTH, CTPEMUTCSI TMPEBEHTUBHO U PETYISTUBHO BOCCTAHOBHUTH IE€PBOHAYAIBHOE
MOJIOKEHUE TOTEPIIEBIIEH CTOPOHBI, OXPAHUTEIBLHO MPUMEHUTh CAaHKIHMIO K HapymuTento.Ecnu xe
MIpaBOHAPYUIUTENb OCTaeTcs Oe3HaKa3aHHBIM, IPUHIMIIBI OCTAIOTCS HEPEATU30BAHHBIMU, UTO
MOPOXKAAeT NMPAaBOBOM HUTHIM3M, Oe33akoHMEe M OecrpaBue rpakaaH. B coBpeMeHHOI mpaBoOBOH
NEHCTBUTENBLHOCTH Takue (DakTbl HE PEaKoCTh. [I[puynHa TOMY — HECOBEPILEHCTBO YrOJIOBHO-
MIPAaBOBBIX HOPM. YIpydYaeT, 4TO OKO 3aKOHA CJENo K mpodiieMaM 0e33alUTHOCTH Ka3aXCTaHCKUX
HECOBEPIICHHOJIETHUX TPaKJaH 1 0€3HaKa3aHHOCTU X KPOBHBIX POJIUTENICH.

N3yuast 3apyOeKHBIM 3aKOHOJATENbHBIM OIBIT, pa3pelias MPaBOOTHOLIEHUS, OCI0KHEHHbBIE
MHOCTPAHHBIM 3JIEMEHTOM,IPUXOJUTHCS OCO3HABATh, YTO BO MHOTHUX HHOCTPAHHBIX YTOJIOBHBIX
MIPABOBBIX CUCTEMaxX BBIBO3 HECOBEPIICHHOJIETHETO PeOCHKA 33 TPAHHUILy OJHUM U3 poauTeneil 6e3
paspeleHus APyroro MOXKeT MOBJIEYb YTOJIOBHOE HaKa3aHUE.

C 1991 r. B Uszpamne nelictByer 3akoH, o kotopomy B CIIIA um Bo MHOrumx crpaHax
Asum, 3anangnoii u Bocrounoit EBpombl umeer cuiny ['aarckas koHBeHIMsS 1O Oopb0e c
kuaHennuHroM (["aarckasi KOHBEHIIMS), KOTOpasi pacmpocTpaHsieTcss Ha jaered g0 16 jmet. Ona
00s13pIBa€T HEMEJICHHO BEPHYTH MOXUIIEHHOTO pedeHKa (Jake eclu MOXUTUTENEM SIBISIETCS OJUH
U3 POAUTENEH), YTO MPEBEHTUBHO BO3JIEHCTBYET Ha OOLIECTBO U MOOYXK/1aeT OJHOrO U3 pOAUTEIEH
oOpataThecs B cyieOHbIe MHCTAHIIUU IS TTOTYYEeHHs 3aKOHHOTO pa3pelleHus Ha BbIBO3 pebeHka. B
W3paunie KOHTPOIIb 32 3aKOHHOCTBIO MEPEMELLEHUS JIeTell OCYLIECTBIISIET U NMPOKypaTypa, u cya. B
M3panne ©Ha gereit B Bo3pacte ¢ 16 mo 18 mer pacmpoctpaHsercss mporecc  «abuac
KOpITyC», KOTOPBIA TPUMEHUM M B TeX CJIy4asx, KOrja BTOpas cTpaHa He paTuduimponaia
[Maarckyro koHBeHLHIO. [1]

KonBenmuei npeaycMOTpeHbl 00CTOATENbCTBA, P HATUYUU KOTOPBIX POJMTENb BIPaBE HE
BO3BpaIlaTh MOXHUIIEHHOTO peOeHKa: MOCIeayIolIee COrlachue POAUTENs Ha HaXOXKIeHHe peOeHKa
3a pyOexoM; BO3BpaleHHE pebeHka MOXET MOBJIEYb yrpo3y 3/I0pPOBBIO
pebeHka; cTpaHa, rpaK IaHMHOM KOTOPOU sIBIIsIeTCS peOSHOK, HapyIIaeT OCHOBHBIE IIPaBa YeIoBeKa.
[2]

Kazaxcranckoe yroioBHOE 3aKOHOJATENBCTBO HE KBATU(UIMPYET Kak MpecTyIuieHHe (akT
MOXUIIEHHE 4YesoBeKa(peOeHKa), eclii OHO COBepIIeHO OoAHMM u3 poauteneil. B Kazaxcrane
MOXUIIEeHHE YenoBeka Kapaerca cT. 125 VK, a He3akoHHOe nuieHue cBoOoasl — cT. 126 YK, Ho
TOJIBKO €CJIM CYOBEKT MPECTYIIEHUSI — HE POJUTEb.

IMoanyukt 3) mynkra 7 [IpaBia oopMiIeHHS TOKYMEHTOB Ha BBIE3I 3a Mpeesbl PecryOmuku
Kaszaxcran Ha MOCTOSIHHOE MECTO KHUTEJIbCTBA MpelycMaTpuBaeT He0OXOIUMOCTh MpEACTaBICHUS
HOTApUAIBHO 3aBEPEHHOTO COTJIACHS POAMTENS TONBKO B Clydae Bble3/a peOCHKa Ha MOCTOSHHOE
MECTO JKHTENIbCTBA 3a npeneinbl Pecnyonukn KazaxcraH.

Takum o6pazom, 3akoHoaTeNnbCcTBO Pecybnuku Ka3zaxcran He TpeOyeT corimacusi OHOTO U3
poauTenell Ha BpEMEHHBIN BbIe3]] peOeHKa 3a TPaHuUILy.

B cutyanuu, korga poauTeNnh OTKa3bIBa€T BO BPEMEHHOM BhIe3[ie peOCEHKa 3a TPaHUIly C
IPYTUM pOJUTeNeM, cyJeOHas 3aluTa npaB 3aTpyJHeHa.

B nynkre 2 UHcTpyKIIMK 0 BBIJa4ue OpraHaMH BHYTPEHHHUX JIET pa3pelieHHi JUIsl Bble3/Ia Ha
MTOCTOSTHHOE JKUTEIBCTBO 3a mpenenbl PecnyOnukm KazaxcTtaH TOBOPHUTCS, UYTO TPU BPEMEHHOM
BhIe3fie 3a mpenensl PecmyOnukm Kaszaxcran mo cimyKeOHBIM, YaCTHBIM JeJiaM, B Ka4eCTBE

5179



TYpUCTOB, Ha paboTy, yuely, JIeueHUe WIH OTABIX pa3pelieHUs OPraHOB BHYTPEHHUX [l HE
Tpedyercs. Takum oOpazoM JeHCTBYIONEE 3aKOHOIATEILCTBO HE MPEAyCMAaTPUBAET TPEOOBaHUE O
Jade COTrJacusi POTUTENs JPYroMy pOIUTENI0 Ha BPEMEHHBIH BbIe31 peOeHKa 3a Mpeelbl
pecmyOIIMKH, TIOATOMY CYABbl CO CCBUIKOM Ha yKa3aHHYI0 HOpPMY OTKa3bIBalOT B HCKax 00
00s13pIBaHNU JIaTh MMCHMEHHOE COTJIACUe (IOBEPEHHOCTH) Ha BBIC3]l MIIM Pa3pelieHUU Bhle3na Oe3
cornacus apyroro poautens.TpeboBanue apyroro rocyaapctBa o0 00s3aT€IbHOM pa3pelieHUuu
APYroro pOAUTEINS IPU STOM HE IPUHUMAETCS BO BHUMAHUE.

Opnaxo Bble3n u3 Kazaxcrana He 03HayaeT Bbe3/1 B Apyryto cTpany. HexkoTtopsie 3apyOexHbIe
MIPAaBOMNOPSIKH, HapuMep,icnanuu, npeyCMOTPUTENBHO TPEOYIOT HOTApHAIBHO O(OPMIIEHHOTO
cornacus OT BTOporo poautens. B moconbctBe ['perum TpeOyroT MpenocTaBUTh HOTAPUAIBHO
o(hopMIIeHHBIE «TIEPEKPECTHBIC» TOBEPEHHOCTH OT 000X POAUTEINICH Aa)ke MPpHU Moe3/Ke pedeHKa C
oboumu ponutensmMu. bes cormacust oT BToporo poautess MOXHO Bbexath B Eruner, Typiuto u 1.1.

JuddepeHIMPOBAaHHOCTh OTEYECTBEHHBIX W WHOCTPAHHBIX HOPM W HMX HECOBEPIICHCTBO
MOPOXKJIAIOT JIEKJIAPATUBHOCTh KOHCTHUTYIIMOHHBIX M CEMEHHO-IIPaBOBBIX HOPM; CIOCOOCTBYIOT
KOH(JIMKTaM C MOXHUIIEHUEM JETel 1 BEIBO30OM HX 32 PyOeiK.

[Ipu scHOCTHM TpoOJIEeM HEOOXOoauMO omnpenaeauth 3(PdeKTuBHBIE Mepbl O0O0pHOBI CO
3710ynOTpeOIEHUMHU OTLIOB U MaT€pPe poIUTEIbCKUMU IIPaBaMHU.

B cBs3u ¢ mpucoeaunenneM Kazaxcrana k ['aarckoit konBeHnu «O Tpa)aaHCKO- MPABOBBIX
acreKTax MEKIyHapOJHOIO0 IOXUIIEHUS JeTel», KOTopas pEeryJupyer MOpsI0K BO3BpALLEHUS
JIeTeii, BbleXaBIIuX 3a mnpeneibl KasaxcraHa, 1 MpUpaBHUBAET K MOXUIICHUIO MEpEMEIIeHre AeTel
3a mpenensl PecnyOnuku Kazaxcran poaurteneM WIM HMHBIM  POJCTBEHHUKOM, 3aKOHOJATENb
BBIHYK/ICH ITPUBECTH B COOTBETCTBUE C HEM BHYTPEHHUE 3aKOHBI CTPAHBI.

YK PK neobxogumo momoiHuTh CT. 126 — «He3zakoHHOE ynepxaHue, BBIBO3 3a IMPEICIIbI
PecniyOnukun  Kazaxcran  poauteneM (yCHIHOBHTENIEM) HECOBEPUICHHONETHET0 pebeHka  0e3
COIJIACOBAHUS C APYTUM POIUTENEM, C KOTOPHIM PEOEHOK MPOKUBAET IOCTOSIHHO C LIETIbIO CKPBITh
OT HEro MeCTO HaxoxAeHus». [Ilpy >ToM OOBEKTUBHBIMU TNpPU3HAKAMH CIEAYeT CUUTaTh
cienytomue. PomoBoii  00bekT —  0e30macHOCT M cBOOOAA  HECOBEPIIECHHOJETHETO
pebenka. BunoBoit 00BeKT — JMYHAs HEMPUKOCHOBEHHOCTh U ¢u3Mueckas cBoOoja
HECOBEpLIEHHOJETHEr0. HenpuKOCHOBEHHBIN — HE MOJIEXKALIUI UbeMY-TTM00 BEJIEHUIO BJIACTH.

Cormacho c1. 126 YK PK nms cocraBa moxunieHus1 XapaKTepHBI TaKUE CIIOCOOBI 3aBJIaJICHUS
4ell0oBEeKOM, Kak  oOMmaH(Hampumep, peOeHKa  3aBJ€KalOT  CecTh B MAIIMHY, o0eras
MOJIapKu, HHTEPECHBIE 3PENHIIA), 3I0YyNoTpedieHne qJoBepreM (Koraa Al OCYIIECTBICHUS 3aXBaTa
UCIOJIB3YIOT JIpyXKecKue OTHOIIEHHUS], 3HAKOMCTBO, POJICTBEHHBIE CBSI3U c
MOTEpIEBIINM), TPUMEHEHUE  HACUIIUS, HE  OMAacHOro I JKU3HM WM 3/I0pPOBbA
MOXUIIAEMOro (BTAJIKUBAaHHE B TPAHCIOPTHOE CPEACTBO, HAHECEHHE M000EB, MIPUBEJCHUE B
0ecco3HaTeNbHOE COCTOSIHHME C HCIOJb30BAaHUEM BEIIECTB,HE IMPEJCTABIAIOUINX peaTbHON
OMACHOCTH U1 KU3HU U 3J0pOBbSl UEJIOBEKA, CBA3BIBAHUE), IPUMEHEHUE pPa3IMYHOTO poja
yrpo3 (Hampumep, MPUMEHUTh HACUINE B OTHOUICHUH MOXHUIIAEMOT0 WM €ro OJMH3KUX, TOBPEIUTh
WM YHUYTOXKHTH UMYIIECTBO, MMAHTAXK).

[TompITKa pOMUTENS BBIBE3TH MOTEPIIEBIIETO HECOBEPIICHHONETHETO 3a pyOex B TallHE OT
IPYroro poJaUTeNsl, T.€.IeHCTBUS, HEMOCPEICTBEHHO HAIPaBJICHHBIE Ha 3aBJAJCHUE UM C LEJbIO
MOCTIETYIOIIEr0 MEepPEMEIICHUsI B IPyroe MECTO M OTpaHUYEeHHUs €ro CBOOOJbI MEPEIBMKEHUS, HE
YBEHYABILMECS  yCIIEXOM IO  OOCTOSITENIbCBAM, HE  3aBUCALIMM OT  BHHOBHOTO, JOJKHBI
paccMaTpuBaThCS KaK MOKYIICHHE Ha MOXHUIICHHE HECOBEPIICHHOJIETHErO M KBATU(UIIUPOBATHCS
o cT. 125 m ct. 126. YK PK. [3]

Kputnuecku OIICHUBAS MPEJIOKEHHS, KOTOPHIE SIBIISTFOTCSI [IEHHBIMU u
HOBaTOPCKMMHU, ONUpasiCb ~ Ha  Ka3aXCTAHCKyI0  MpPaBOBYIO  JEMCTBUTEIBHOCTH, CIEIYET
OTMETHUTH, UTO CAHKIUS — JIMIIEHUE CBOOOABI — HEmpHueMyema /s TaKoro HapyIIUTelNs IpaB
pebeHKa, Kak pOAUTENb, TAK KaK Ha pOIUTENsIX (He Ha TrocyJapcTBe) JiexaT O0sS3aHHOCTH
COJIep>KaHusl ¥ BOCIHUTAHMS CBOMX JETEH, a HE «OTABIX» B MecTax JHIIEHHUs cBoOOonbl. Bmecte ¢
TEM, Ha Halll B3IJISII, CIPAaBEUIMBO CYUTATh OXUIIEHUEM yiepxaHue peOeHka 0e3 coriacoBaHus ¢
poIuTeNneM, C KOTOPHIM PEOSHOK MPOXKUBAET MOCTOSHHO,M TMPEAYCMOTPETh CAaHKIHMIO B BHJE
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mrpacda. [lens Takoii Mepbl — HH CKOJIBKO YCTpallleHHe U Kapa, CKOJIBKO OXpaHa TIpaB
HECOBEPIICHHOJETHETO TOCPEJCTBOM BO3BpAIllCHHS pPEOCHKAa HAa POAMHY M OMpEICICHUE €ro
MOCTOSIHHOTO TPHBBIYHOTO JJII HEr0 U JIIOOMMOTO MeCTa MPOKUBAHUS TyTeM CyAeOHOTO
pazOupaTenbCTBa ¢ y4eTOM MHEHHsI peOeHKa, €ClId POAUTETH JOOPOBOJBLHO HE MOTYT HPHUTH K
COTJIANIEHUIO. AKIIEHT HEOOXOANMO CAeNaTh Ha (POPMYIUPOBKY «C KOTOPHIM PEOCHOK MPOKHUBACT
MOCTOSIHHOY» C IIEJIbIO MPEIOTBPAILLCHUSI CUTYallMH, KOTa POJIUTEIIb, I0JIT0€ BPEMS MPOKUBABIINNA
BJIAJIM OT CEMbH, PAKTUUECKH TOOPOBOJILHO HE HCIONHSIS CBOM OO0S3aHHOCTH, JE-FOpe SBISCTCS
3aKOHHBIM MPECTABUTEIEM HECOBEPIICHHOJETHETO U HAYMHAET MPETEHI0BATh HA HETO M MOXKET
COBEPIINTH JOHOC Ha TOOPOCOBECTHOT'O POTUTEIIS-BOCITUTATEIIS.

Ha 3akoHOmaTenbHOM ypOBHE HEOOXOAMMO Pa3pelIUTh BBIBO3UTH JACTEH 3a IIPEAeIIbl
PecriyOnukn KazaxcraH TOJNBKO MpW HaIW4YUU corjacus obomx poauteneid. [lenecooOpasHo
3akpenuTh cT. 126.YK PK 1 u3noxuTh B clienyronieil peaakimm:

1. HezakonHOe yAepKaHue, BEIBO3 3a MPEAEIbI rocyiapcraa
poauteneM (YCHIHOBUTEIEM ) HECOBEPIICHHOICTHETO peOeHKka ©0e3 COIIacoBaHHWS C  JPYTHM
ponuteneM (YCHIHOBHTEJIEM), C KOTOPBHIM PEOCHOK MIPOKHUBACT MMOCTOSIHHO, C LIEIbI0 CKPBITh OT HETO
MECTO HaxOXKJICHUs — Haka3bIBaeTcs mTpadoM B pazMepe 3apaOOTHOM IUIaThl MJIM HWHOTO J0X0J]1a
OCYXJCHHOTO 3a TEPHOJ] 10 TATH MECSIEB JUOO0 00s3aTeIbHBIMU padOTaMU Ha CPOK JI0 ABYXCOT
COpOKa 4acoB, JIN0O apecTOM Ha CPOK JI0 IIECTH MECSIICB.

2. To xe JnesHUE, COBEPIICHHOE: a) C MPUMEHCHHEM HACHIIHSI, OTIACHOTO IS JKH3HU HIU
3I0pOBbS, IUOO C Yrpo30il NPUMEHEHUs TaKOro Hacuius; 0) ¢ TMPUMEHEHUEM OpYXKHS WIH
MIPEAMETOB, UCTIOJIB3YEMbIX B KaU€CTBE OPYKHSA, — HAKA3bIBAETCS JIMIIICHHEM CBOOOJBI HA CPOK 0
IIIECTH JICT.

3. lessHus1, MpeTlyCMOTPEHHbBIE YacTSMU TIEPBOM WM BTOPOW HACTOSIIEH CTaThH, €CIH
OHHU: a) COBEPIICHbl OPraHW30BaHHOM TPYNIOIi; 0) MOBIEKIN IO HEOCTOPOXKHOCTH CMEPTh
HECOBEPIICHHOJIETHETO WJIM WHBIC TSDKKUE IOCIEACTBHS, HAKA3bIBAIOTCS JIMIIEHUEM CBOOOJBI Ha
CPOK JI0 I€CSITH JIET.

CnuCcOK MCNOJIb30BAHHBIX HCTOYHHKOB:
1. T'epeuny D. [loxumenne pebGeHka [DneKTpoHHBI pecype| // V3paunbckoe MpaBo: CauT.
URL.: http://pravo.israelinfo.ru/articles/sem/796 (narta oopamenus: 18.03.2016).
2.KoHBeHIIMSI O TPaXTAHCKO-TIPAaBOBBIX  ACMEKTaX  MEXIYHAPOJHOTO  TOXHIIEHHS
nereit [DnexTpoHHbIN pecypce]:3akmtouena B ['aare 25.10.1980 r.
3.YronoBHBIN KOJIEKC Pecry6mnmku Kazaxcran: 3akon Pecn. Kazaxcran
ot 16.07.1997 r. No 167 (c usmeHenusmMu u gonoaHeHusMu o cocrosinuio Ha 03.07.2014 r.).
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Ha cerogusimanii genpr B KazaxcTane CTpeMUTENBHO pa3BUBAIOTCS WH(OPMAIMOHHO-
KOMMYHUKAITMOHHBIE TEXHOJIOTMH, BO3POCIM BO3MOXXHOCTH cOOpa, 0OpaOOTKHM ¥ XpaHEHUs
uHpopmanuu, a TakKke gocryna kK Hed. C Ienbro ompeneneHus TPaKIaHCKOM aKTUBHOCTH Ha
npocropax uHTepHeTa, B Mae 2013 roma KazaxcTaHCKMM HMHCTUTYTOM CTPaTEru4eCcKHX
uccnenoBannii mpu Ilpesunente PecnyOmuku Kazaxctan ObUTO MPOBEACHO HCCIEAOBaHHE Ha
OCHOBE JIAHHBIX MAaCCOBOI'0 COLIMOJIOTHYECKOIO OIpoca. PecrioHneHTaMu uccienoBaHusl SBISIINCH
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