KASAKCTAH PECTTYBITUKACHI BIJTIM XXSHE FblfllbiIM MUHWUCTPIIT

N.H. TYMUNEB ATbIHOAFbBI EYPA3UA ¥NTThIK YHUBEPCUTETI

YATTbIK ‘$’

B GUNBEPCUTETT o eamaanr cevec

CTyoeHTTEP MEH Xac fanbiMaapabiH,
«FbINbIM XXOHE BUJ1IM -2016» atThl
XI Xanbikapanblk fblfibiM1 KOH(OEPEHLNAG

BAAHOAMAIAP XXUHAFbBI

CBEOPHUK MATEPUAJIOB

X| MexxgyHapoaHON HayYHOW KOH(EPEHLN
CTY[EHTOB N MOJIOAbIX YYEHbIX
«HAYKA N OBPA30OBAHME - 2016»

PROCEEDINGS
of the Xl International Scientific Conference

for students and young scholars
«SCIENCE AND EDUCATION - 2016»

2016 xbin 14 cayip
AcTtaHa



KA3AKCTAH PECIIYBJIMKACBHI BIVIIM K9HE FblJIBIM MUHUCTPJII'T
JLH. 'YMUJIEB ATBIHJIAT'BI EYPA3UA YJITTBIK YHUBEPCUTETI

CTyaeHTTep MEH 7Kac FAJbIMIAP/IAbIH
«F'BbLIIBIM XKIHe 0istiMm - 2016»

atThl X| XaabIKapaablK FbLIBIMH KOH(epeHIUsIChIHbIH
BASTHIAMAJIAP ) KUHAT bBI

CBOPHUK MATEPHUAJIOB
X1 MexayHapoaHoil Hay4HO# KOH(pepeHun
CTYACHTOB M MOJIOABIX Y4EHBIX
«Hayxka u oopa3zoBanue - 2016»

PROCEEDINGS
of the XI International Scientific Conference
for students and young scholars
«Science and education - 2016»

2016 xb1a 14 cayip

AcTaHa



90K 001:37(063)

KBXK 72:74

F 96

F96 «Fbuibim koHe Ourim — 2016» arTel CTyAGHTTEpP MEH Kac
ranbiMaapaeiH X1 Xanbik. Feul. KoHD. = XI Mexa. Hayd. KoH}. CTYIAEHTOB U

Mononblx ydyeHbix «Hayka u oOpaszoBanme - 2016» = The XI International
Scientific Conference for students and young scholars «Science and education -
2016» . — Acrana: http://www.enu.kz/ru/nauka/ nauka-i-obrazovanie/, 2016. — ....
0. (Ka3ak1ia, OpbICIIa, aFbUIIIBIHIIA).

ISBN 978-9965-31-764-4

XKvHakka CTYJIEHTTEP/I1H, MarUCTPAHTTAP/IbIH, TOKTOPAHTTAPABIH JKOHE Kac
FAJIBIMAP/IBIH KaPaThUIBICTAHY-TEXHUKAJIBIK KOHE TYMAHUTAPJIBIK FHUIBIMIAPABIH
©3EKTI Macesesiepi OoibiHIIa OastHaaMalIaphl €HT131ITeH.

The proceedings are the papers of students, undergraduates, doctoral
students and young researchers on topical issues of natural and technical sciences
and humanities.

B C60pHI/IK BOIILIM JOKJIaAbl CTYACHTOB, MAruCTpaHTOB, JOKTOPAHTOB H

MOJIOABIX YUYEHBIX MO AaKTyaJIbHBIM BONPOCAM €CTECTBCHHO-TEXHUYECKUX  H
I'YMaHUTapPHBIX HAYK.

DO 001:37(063)
KB 72:74

ISBN 978-9965-31-764-4

©JI.H. I'ymunes areingarel Eypasus
VITTHIK YHUBEpcUTeTi, 2016



YK 341.17
THE IMPACT OF FREE TRADE AGREEMENTS ON TRANSNATIONAL
CORPORATIONS BY THE EXAMPLES OF NAFTA AND ACEAN

Kulubekova Galiya Aidarovna
kulubekova.galiya@gmail.com
PhD student of the international law department, law faculty of the L. N. Gumilyov Eurasian
national university, Astana, Kazakhstan
Scientific supervisor: Z. Busurmanov

In the frame of the modern global economy the activities of transnational corporations are
heavily dependent on the investment policies, which get a new shape in the scope of continuing
regionalism. Therefore, it is worth to start the analysis of the influence of the investment policy on
transnational corporations from the “lightest” form of regional integration, namely free trade
agreement. In this context, the most prominent free trade agreements are the North American Free
Trade Agreement (NAFTA) and the Association of Southeast Asian Nations (ACEAN).

The whole Chapter 11 of NAFTA is dedicated to provisions regarding investment. Section A
of the Chapter prescribes that each Member State shall accord to investors of another Member State
and their investments treatment no less favorable than the one, which it accords to its own investors
and their investments with respect to the establishment, acquisition, expansion, management,
conduct, operation, and sale or other disposition of investments. The Section prohibits the Member
States to impose certain requirements towards investors, such as requirement to export a given level
or percentage of goods or services, or requirement to achieve a given level or percentage of
domestic content. There are also provisions protecting investor's rights on questions, relating to
senior management and boards of directors (no obligatory appointment of individuals of any
particular nationality to senior management positions is permitted), transfers (all transfers relating
to an investment shall be made freely and without delay), expropriation and compensation (there are
strict exceptions when expropriation is possible under compensation) [1].

Provisions of NAFTA, which are related to investment, create very favorable conditions for
the transnational corporations of the Member States. It seems that they mainly impose obligations
upon the Member States making almost impossible future legislation change, which might affect
investment negatively. The only provision of Section A, which seems to protect the Member States'
rights for taking any measures against investors is art. 1114 (“Environmental Measures”). It states
that a Member State has a right to adopt, maintain or enforce any measure to ensure that investment
activity in its territory is undertaken in a manner sensitive to environmental concerns.

The most important special feature of investment policy in the frame of NAFTA is contained
in Section B of Chapter 11, which is called “Settlement of Disputes between a Party and an Investor
of Another Party”. It establishes a mechanism for the settlement of investment disputes between
investor and a Member State before a tribunal. When investor supposes that the investment
provisions of NAFTA (Section A of Chapter 11) were violated by certain Member State he may
claim against such Member State both on his own behalf and on behalf of the enterprise. According
to art. 1120 of NAFTA, the claim might be submitted under:

- the International Center for Settlement of Investment Disputes (ICSID) Convention if both
the disputing Party and the Party of the investor are parties to the Convention; or

- the Additional Facility Rules of ICSID if either the disputing Party or the Party of the
investor, but not both, is a party to the ICSID Convention; or

- the UNCITRAL Arbitration Rules.

This range of choice is necessary as one of NAFTA Members, Mexico has never been and
currently is not a party to ICSID rules. The final award of the tribunal is binding for disputing
parties.

This regional investment dispute settlement mechanism is effectively used by investors of the
NAFTA Member States: there are currently more than 60 disputes on different stages [2].
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In 2004 two transnational corporations, namely Archer Daniels Midland Company and Tate
& Lyle Ingredients Americas, submitted a claim to arbitration against the United Mexican States
arguing that amendments to tax legislation adopted by the United Mexican States breached Chapter
11 of NAFTA. In 2001 Mexican Congress amended its tax legislation imposing a 20 percent excise
tax on soft drinks and syrups and the same tax on services used to transfer and distribute soft drinks
and syrups. The transnational corporations alleged that the legislation amendments and resulting
imposition of the tax had had a direct impact on their investment, causing substantial loss or
damage in violation of the art. 1102, art. 1106, and art. 1110 of NAFTA. In its final award the
Arbitral Tribunal found that the United Mexican States breached Article 1102 (National Treatment)
and Article 1106 (Performance Requirements) with regard to the claimants' investment in Mexico
and ordered the Member State to pay the damage to thetransnational corporations [3].

ASEAN was born on 8 August 1967. Since its foundation the Association has enlarged twice
and nowadays includes ten countries, among which are Brunei, Cambodia, Indonesia, Laos (Lao
PDR), Malaysia, Myanmar, Philippines, Singapore, Thailand, and Vietnam [4].

ASEAN is a crucial region of the global economy in terms of foreign direct investment. In
2014 ASEAN countries attracted 136 181 million (USD) foreign direct investment inflows out of 1
354 046 million (USD) of the world foreign direct investment flows in total. It is almost half of a
European Union amount of foreign direct investment inflows in 2014 (280 124 million USD), while
ASEAN includes just 10 countries [5, p. 236]. The most important sectors are manufacturing and
trade. In 2014 foreign direct investment inflows into ASEAN were 22 215,4 million (USD) in
manufacturing sector and 17 055,2 million (USD) in wholesale and retail trade [6].

The first prominent steps towards coordinated investment policy were taken in December
1987, when ASEAN countries signed the Agreement for the promotion and protection of
investments. Later this Agreement was superseded by several documents and currently its successor
is ASEAN Comprehensive Investment Agreement signed on February 26, 2009. The document
aims to create a free and open investment regime in ASEAN for the purpose of economic
integration [7]. Just like the Chapter 11 of NAFTA the ASEAN Comprehensive Investment
Agreement requires from each contracting party (the ASEAN Member State) to provide investors of
all other contracting parties and their investment with the treatment not less favorable than the one
provided for own investors or for investors of other countries. In fact, the art. 5 (“National
treatment”) and art. 6 (“Most-favored-nation treatment”) of the ASEAN Comprehensive Investment
Agreement seem to be inspired a lot by the art. 1102 and 1103 of NAFTA respectively:

Art. 5 of ASEAN Comprehensive Investment Agreement: 1. Each Member State shall accord
to investors of any other Member State treatment no less favorable than that it accords, in like
circumstances, to its own investors with respect to the admission, establishment, acquisition,
expansion, management, conduct, operation and sale or other disposition of investments in its
territory. 2. Each Member State shall accord to investments of investors of any other Member State
treatment no less favorable than that it accords, in like circumstances, to investments in its territory
of its own investors with respect to the admission, establishment, acquisition, expansion,
management, conduct, operation and sale or other disposition of investments.

Art. 1102 of NAFTA: 1. Each Party shall accord to investors of another Party treatment no
less favorable than that it accords, in like circumstances, to its own investors with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments. 2. Each Party shall accord to investments of investors of another Party
treatment no less favorable than that it accords, in like circumstances, to investments of its own
investors with respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments...

Art. 6 of ASEAN Comprehensive Investment Agreement: 1. Each Member State shall accord
to investors of another Member State treatment no less favourable than that it accords, in like
circumstances, to investors of any other Member State or a non-Member State with respect to the
admission, establishment, acquisition, expansion, management, conduct, operation and sale or other
disposition of investments. 2. Each Member State shall accord to investments of investors of
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another Member State treatment no less favourable than that it accords, in like circumstances, to
investments in its territory of investors of any other Member State or a non-Member State with
respect to the admission, establishment, acquisition, expansion, management, conduct, operation
and sale or other disposition of investments...

Art. 1103 of NAFTA: 1. Each Party shall accord to investors of another Party treatment no
less favorable than that it accords, in like circumstances, to investors of any other Party or of a non-
Party with respect to the establishment, acquisition, expansion, management, conduct, operation,
and sale or other disposition of investments. 2. Each Party shall accord to investments of investors
of another Party treatment no less favorable than that it accords, in like circumstances, to
investments of investors of any other Party or of a non-Party with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments.

Besides this, the ASEAN Comprehensive Investment Agreement provides nationals or
companies of the Member States with certain privileges that are very similar to those listed in
NAFTA. For example, the Member State shall not require that a juridical person of that Member
State appoint to senior management positions, natural persons of any particular nationality, while it
may require that a majority of the board of directors of a juridical person be of a particular
nationality, or resident in the territory of the Member State, provided that this requirement does not
materially impair the ability of the investor to exercise control over its investment (art. 8§ “Senior
Management and Board of Directors”). This provision is almost identical to art. 1107 of NAFTA.

The ASEAN Comprehensive Investment Agreement ensures that each Member State shall
allow all transfers relating to a covered investment to be made freely and without delay into and out
of its territory (similar to art. 1109 of NAFTA). The expropriation and compensation provisions
(art. 14) are also very similar to NAFTA (art. 1110).

Section B of ASEAN Comprehensive Investment Agreement is dedicated to investment
disputes between an investor and a Member State. The investment dispute settlement mechanism
requires that the investor prior to submitting a claim goes through consultations. In case an
investment dispute has not been resolved within 180 days, the investor might submit a claim to
arbitration. Art. 33 of theASEAN Comprehensive Investment Agreement provides an investor with
a choice to submit a claim:

- to the courts or administrative tribunals of the disputing Member State, if they have
jurisdiction over claims; or

- under the ICSID Convention and the ICSID Rules of Procedure for Arbitration Proceedings,
if both the disputing Member State and the Member State of investor are parties to the ICSID
Convention; or

- under the ICSID Additional Facility Rules, if either of the disputing Member State or the
Member State of investor is a party to the ICSID Convention; or

- under the UNCITRAL Arbitration Rules; or

- to the Regional Center for Arbitration at Kuala Lumpur; or

- any other regional center for arbitration in ASEAN; or

- if the disputing parties agree, to any other arbitration institution.

It is obvious that ASEAN learned the experience of NAFTA in the question of investment
disputes’ settlement and modified it. Thus, for example, art. 33 of the ASEAN Comprehensive
Investment Agreement gives a much wider range of choice to a disputing investor than art. 1120 of
NAFTA.

In conclusion it is worth to say that the North American Free Trade Agreement provides
favorable and safe conditions for investors' of the Member States and protects their interests. Such
position is not surprising as the main driving force of NAFTA is the USA, which alongside with
Europe and Japan gave a birth to many powerful corporations that eventually became transnational
corporations. However, there are no explicit rules governing third countries' investment in NAFTA.
This part is not regulated at the regional level but remains a prerogative for the Member States. The
continuing integration of NAFTA lets to suppose that the Member States might develop common
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foreign investment policy which would affect transnational corporations originating out of NAFTA
region in the future.

The ASEAN Comprehensive Investment Agreement, on its turn, is heavily inspired by the
Chapter 11 of NAFTA. Its regional policy on investment falls into North American tendency and
provides guarantees and favorable conditions to the international business represented by
transnational corporations.

However, the ASEAN Comprehensive Investment Agreementin contrast to NAFTA has
provisions relating to third countries' investment in ASEAN. For example, in accordance with the
art. 24 and 25 of the ASEAN Comprehensive Investment AgreementMember States shall cooperate
in order to increase and facilitate foreign investment into ASEAN through encouraging the growth
and development of ASEAN small and medium enterprises and multinational enterprises,
enhancing industrial complementation and production networks among multinational enterprises in
ASEAN, creating the necessary environment for all forms of investments, streamlining and
simplifying procedures for investment applications and approval, establishing one-stop investment
centers, etc.
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IKOJIOI'MYECKASA BE3OITACHOCTbD — OJIUH U3 ITPUOPUTETOB
T'OCYJAPCTBEHHOM MMOJIUTUKHA PK

Kynymbaes layner
MaructpaHT 2 Kypca I0pUINYECKOro GaKyabTeTa
Crnennansaoctu «6M030100 — FOpucnpyaeHuus»
EBpasuiickoro HannonansHoro yuusepcurera uM.JI.H. I'ymunesa, Acrana, Kasaxcran

DKojoruyeckas 0€30MaCHOCTb OJUMH W3 BAKHBIX AacClEKTOB HAIlMOHAIbHOM 0€30MacHOCTH
Kazaxcrana. IIpaBoBoil oCHOBOW oOecreueHHMs HAIMOHAJIBHOW O€30MacHOCTH, B TOM YHCIE
DKOJIOTHMYECKOH 0€30IIacHOCTH KakK BHJA HaIMOHAJILHOM O€30MacHOCTH, ABIsAeTcsS 3akoH «O
HalMoHansHOU 6e3onacHocT Peciyonmuku Kazaxcran» or6 suBapst 2012 roaa.

KitoueBoe moHsTHE «3KOJIOrMYecKass 0€30MacHOCTh)», COTJAacHO JAHHOIO JIOKYMEHTa €CTh
«COCTOSIHHE 3allMIIEHHOCTH JKM3HEHHO BaXXHBIX MHTEPECOB U IpaB UEJIOBEKA M Tpa)kJaHUHA,
o0miecTBa U rocyJapcTBa OT yrpo3, BO3HUKAIOMIUX B Pe3y/bTaTe aHTPONOICHHBIX U MPUPOTHBIX
BO3JCHCTBUIl Ha oOkpyxatomryto cpeny» [1, C. 2.]. OgHuM H3 NPUHLMIOB HAIMOHAIBHOU
6e3onacHoctu PK sBisieTcs «eAMHCTBO, B3aUMOCBSA3b U COAJAaHCHPOBAHHOCTH BCEX BHUJIOB
HAIlMOHAJIbHOW 0€30IaCHOCTH, ONEPATHUBHOE M3MEHEHUE UX NMPUOPUTETHOCTH B 3aBHCUMOCTH OT
pa3BUTHs CUTyallun». B mTaHHOM KOHTEKCTe sKosoruyeckas 6esomacHocth PK Bo3BeneHa B paHr
rOCy/1apCTBEHHBIX IPUOPUTETOB.
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