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Byayun mnpuBepkeHIleM Mupa U 0O€30MacHOCTH BO BceM Mupe, KazaxcTan mposBIseT
aKTUBHOE M TMPOJYMAHHOE Yy4yacTHE B 3HAUUTEIHLHOM 4YHCJIE PETHOHAIBHBIX U TJI00AJbHBIX
IIPOLIECCOB.

[IpencraBnenne kanauaarypsl Kaszaxcrana Ha wMecTo HemocTossHHOro uneHa Cosera
beszonacnoctu OOH, sBasieTcss OAHUM K3 OCHOBHBIX HAIMPABICHUM NEATEIBHOCTH CTpPaHbl B
JNOCTH)KEHUM CIHOKOMCTBUS B pEruoHe. Bo3MOXHO HMMEHHO JaHHBIM IIar B JaJbHEHIIEM
MOCIIOCOOCTBYET pean3alii BCEX WHUIMATHB BhIIBUHYTHIX KazaxcTanoMm, kak B pamkax CBMJIA,
TaK ¥ B PAMKaXx JPYTUX MEXAYHAPOJIHBIX MEXIPABUTEIbCTBEHHBIX OpraHU3aluil.
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Bpak - paBHOIIPaBHBIN COI03 MEXy MY>KUYMHOH M KEHIUHOHN, 3aKITIOUEHHBIN IPU CBOOOTHOM
U TIOJIHOM COIJIACHH CTOPOH B YCTAHOBIEHHOM 3aKOHOM IODPSAKE C LEIBI0 CO3JAaHUSA CEMBH,
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cynpyramu. /[y 1opucToB 0c0oObIi MHTEpEC MPEACTABIAIOT UMYIIECTBEHHbBIE PAaBOOTHOIIEHUS. VX
MPaBOBOE  PEryJIMpOBAaHUE  OCYHIECTBISIETCS ~ IMOCPEACTBOM  BHYTPUTOCYJIApPCTBEHHBIX U
MEXTyHAPOAHO-TIPABOBBIX HOPM. C TOUYKH 3pEHHS MEKAYHAPOTHOTO YACTHOTO MpaBa HEOOXOIUMO
OTIpEeACNTUTh 3aKOHOJATENbCTBO, MOJUIeKaIlee MPUMEHEHUI0 K JIMYHBIM HEHUMYIIECTBEHHBIM U
MMYIIECTBEHHBIM IIpaBaM M 00S3aHHOCTSM CYNPYTOB (PEKUM COBMECTHOTO UMYIIIECTBA, B3AUMHOE
amumenTupoBanaue u gap.)[1, 303]. Cnemyer ormeruth, uTto PecnybOnmka Kazaxcran siBisercs
IIOJIHOLICHHOM YyYaCTHULIEH MHUPOBOIO, a OTEYECTBEHHBIM 3aKOHOAATENIb B PETYJIMPOBAHUU
CEeMEMHBIX OTHOIIEHMH BCerja CTPEeMMJICS OO0ECIeYUuTh COOTBETCTBHE  HAIIMOHAIBHOIO
3aKOHOJATEIbCTBA OOMICTIPU3HAHHBIM HOPMaM M TNPHUHLIMIIAM MEXIYHApOJHOTrO mpaBa. B aToit
CBSI3M, NIPOBEJCHUE aHaiM3a MCTOYHUKOB JEHCTBYIOLIEro ceMmelHoro mnpasa B Kazaxcrane Oyner
HETOJHBIM 0€3 YKa3aHusi TOro 00CTOsTeNbCTBA, YTo KazaxcraHoMm paTH(GHUIHMPOBAHO 3HAYUTEIBHOE
KOJMYECTBO MEXIYHAPOJIHBIX JIOTOBOPOB, PETYIHPYIOUIMX OpauyHO-CEMEWHbIE OTHOIICHUS, a
HOPMbI HallUOHAJIbHOTO CEMEMHOT0 3aKOHO/IaTENIbCTBA IPUBEIEHBI B COOTBETCTBUE C MOJIOKEHUSIMU
TaKHX MEXIyHAaPOIHBIX JOIOBOPOB.[2, 262-277]

PaznnyaroTcs 1Ba BuAa peKMMa HMMYIIECTBA CYNPYTOB: 3aKOHHBIM PEXUM M JOTOBOPHOM
peXUM. 3aKOHHBIM PEXUMOM HMYIIECTBA CYIPYIOB SIBISETCS PEXKUM HMX OOIIEeH COBMECTHOU
COOCTBEHHOCTH, €CIM OpavyHbIM JOTOBOPOM HE YCTAaHOBJIEHO HHOE. bpadHbIM JOrOBOPOM
MIPU3HAETCS COTJAlllEHUe JIUI, BCTYMAIOMMX B Opak (CyNpy:KecTBO), WIM COTJAIICHHUE CYIPYTOB,
OTIpeEIIAIONIee UMYIIECTBEHHBIE IIpaBa U 00S3aHHOCTH CYNPYroB B Opake (CynpyKecTBe) U (UJIH)
B cIoydae ero pactopkeHusa. UTo KacaeTcs MNPUMEHEHHS HOpPM OpadHO-CeMeHHOro
3akoHoaarenscTBa PK Kk mHOCTpaHumam u jmuam 0e3 rpaXaaHcTBa, TO OHO pEryiaupyercs ri32
Kognekca Pecnnyonuku Kazaxcran O Opake (cympyxkectBe) u cembe [3]. CoriacHo emy JIMYHBIE
HEUMYILECTBEHHbIE W UMYILIECTBEHHbIE IIpaBa U OOS3aHHOCTU CYIPYrOB OIpPENEISIOTCS
3aKOHOAATEIBCTBOM TOCYIapCTBa, Ha TEPPUTOPUU KOTOPOIO OHU HMEIOT COBMECTHOE MECTO
KUTEIbCTBA, a MPU OTCYTCTBUUM COBMECTHOI'O MECTa IHKHUTEIbCTBA - 3aKOHOAATEIHCTBOM
rocy/lapcTBa, Ha TEPPUTOPUU KOTOPOTO OHU HMENH IOCJIETHEE COBMECTHOE MECTO >KHTEIhCTBA.
JInuHble HEMMYIECTBEHHbIE U MMYLIECTBEHHbIE IIpaBa U OO0S3aHHOCTU CYIPYIOB, HE MUMEBIIMX
paHee COBMECTHOTO MeCTa KHUTENbCTBA, ompeiAensitorcs Ha tepputopun Pecnybnmmku Kazaxcran
3akoHOJaTenbCTBOM PecryOmuku Kaszaxcras.

B noxTpuHe cemeitHOro rpaBa KaTeropusi OXpaHseMOro 3aKOHOM HMHTEpeca cTajia 00BEKTOM
TEOPETUYECKOrO0 HCCIEJOBAHUSI NPUMEHUTENbHO K MHTEpPECaM OTIENbHBIX WIEHOB CEMbH;
o01eceMel bl MHTEpeC B HayKe He UCCIIEJOBaH, XOTS 3aKOHOJATeNb YUUTHIBAET HHTEPECH CEMbU
B KAauecTBE KPUTEPHUS pa3pelIeHHs] UMYIIECTBEHHBIX CIOPOB MEXIy €€ uieHamu. [logHoueHHbIH
HAy4yHBI aHalIu3 IIOHATHS CEMEHHOr0 MHTepeca IpPHU3BaH I[OJABECTH IOJA JTY KaTEropHuio
HEO0OXOIMMYIO TEOPETHUECKYIO 0a3y M MPeNIoKUTh CPEICTBA €r0 MPAKTUUYECKON peanu3aiuu, 1o
MPU3HAHUE CEMEHHOro MHTepeca 0OBEKTOM MPAaBOBON OXpaHbl MO3BOJISIET B JISTUTUMHOM TOPSIKE
3alMIIATh HE OMOCPEJOBaHHbIE CYOBEKTUBHBIMU IPaBaMU MHTEPECHl CEMbU KakK OOIIHOCTH. J{s
YJIOBJICTBOPEHUS TOBCEHEBHBIX HYKI CEMbU HCHOJIb3yeTCsl 00lee HMMYILECTBO CYNPYroB M
MMYILECTBO MHBIX YJIEHOB CEMbH, IPU ATOM (aKTUdecKasi OOIHOCTh BJaJECHUS U MOJIb30BAHUS UM
HE CO3JIaeT pexXuMa ceMeiHoi cobcTtBeHHOcTH. HempusHanue ceMbU CyOBEKTOM BEIIHBIX IpaB
Oo0yCIIOBIJIO  ONOCPEJOBAHHYIO  pealM3alfil0 CEeMEWHOro HMHTEepeca B  HMYILIECTBEHHBIX
IIPaBOOTHOLIEHUAX CyNpyros. Hamie rocymapcTBo Bceraa yaensuio M yAENAeT NPUCTAIBHOE
BHUMaHUE PETYIUPOBAHNIO CEMEHHO-OpauyHbIX OTHOUIEHUH. DTO U MOHATHO, OO CEMbSI COCTABIISIET
OCHOBHYIO SIYEHKY JIF000T0 00IIeCTBa, MOITOMY NPEeHEOpexKeHNEe K COLMANIbHOM cepe, B TOM YHucie
K HYXJaM U MOTpeOHOCTSIM CEMbH, PAaHO WM MO3HO MPHUBOJIUT K 3aMEICHUIO Pa3BUTHUSL BCETO
obmectBa. OT KpPENmoOCTH CEMbU 3aBHUCAT MPOYHOCTh U YCTOMYMBOCTH OOIIECTBEHHOTO CTpos. B
CHCTEME Ka3aXxCTaHCKOTrO IpaBa BaXKHOE MECTO OTBEIEHO 3aKOHOJIaTENIbCTBY O Opake u ceMbe. Best
KHU3HEICATEIbHOCTh YEJIOBEKA, BBICOKAs TPYAOBas AaKTUBHOCTb JIIOAECH, HX YCIEXH B
XO3SIIICTBEHHOM U KYJbTYPHOM IIJIaHE 3aBUCST HE TOJBKO OT JOCTHKEHHUH B SKOHOMHUKE U YPOBHS
MaTepHabHOIO  OJArOoCOCTOSHUS, HO M B  3HAUMUTENBHOM cTemeHH OOYyCIOBIMBAIOTCS
B3alMOOTHOUICHUSIMA B CEMbE, TEMU MPaBUIIAMH, KOTOPBIE PETYIUPYIOT CEMEMHO-OpayHble CBS3H.
B ycnoBusix coBpeMeHHOI 3KOHOMUKH C IITUPOKOMACIITAOHBIM pa3BUTHEM PBIHOYHBIX OTHOLICHUH,
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C BO3MOXKHOCTBIO TPHOOpPETEHHs PpaA3IMYHBIX MAaTepHaAIbHBIX OJar M COOCTBEHHOCTH B
HEOTPAaHMYEHHOM KOJIMYECTBE, IMPOUCXOAAT HM3MEHEHHs] U B YCIOBHUAX CEeMEHHOro ObITa U
KU3HEICATEIPHOCTH  KaKIOro TIpakJaHuHa B oTaenbHocTu. COBpEMEHHOE  ceMeiHoe
3aKOHOAATENIbCTBO TAaKXK€ IMOCTOSHHO M3MEHSETCSl M IOJICTPAauBaeTCs IMOJ PHUTM >KU3HU.
Heo6Xx0auMo OTMETUTH, YTO BaXHEHUIITYIO YacTh UMYIIECTBEHHBIX OTHOIICHUH CYIPYTroB 00pa3yroT
OTHOIIECHUS CeMEIHON cOOCTBEHHOCTH, KOTOPBIE BKIIIOUAIOT OOIIYIO CYMPYKECKYI0 COOCTBEHHOCTD,
COOCTBEHHOCTH CYNPYTroB, COOCTBEHHOCTH JIPYTUX WICHOB CEMbH (IeTei, poauTeneii). HecMotps Ha
T0, uto Konmekc Pecniybnuku Kazaxcran «O Opake (cympyxectBe) U ceMbe» oT 2011 r. BoOpan B
ceOsl OIBIT, HAKOIUICHHBIN B NIPABOBOM PET'YJIMPOBAHUHU OTHOIICHUH CYNPYKECKOH COOCTBEHHOCTH
3a roabl COBETCKOM BIAacTH, U MPEAyCMOTpeN THOKUIM MEXaHU3M MPUCIIOCOOICHUSI K MEHSIOLUMCS
MOTPEOHOCTSAM ceMbU (OpaduHBIi JTOrOBOp), MPABOBOE PEryIMPOBAHUE OTHOLICHHA CEMEHHOH, U
MIPEKIE BCErO0 CYNPYKECKOM, COOCTBEHHOCTH, Ha HAIll B3IVIAJ, HENb3sl CYUTATh 3aBEPLICHHBIM U
COBEpLICHHBIM. B uncie nmpoOneMaTHKH PerylInpoBaHUs UMYIIECTBEHHBIX OTHOIICHUI CYIpPYTOB,
HampuMmep, HEOOXOJUMO OTMETHTh BO3JCHCTBHE JBYX OTpAacleBbIX IPABOBBIX CUCTEM —
CEMEMHOI0 M TpaXkJaHCKOro IpaBa. Bolpoc O COOTHOUIEHMM MEXAY HUMHU — 3TO BayKHas
mpakTudeckas npobiema, omnpeaensiomas 3GGEeKTUBHOCT, KaK HHCTUTYTa CYIPY>KECKOMH
COOCTBEHHOCTH, TaK M CMEXKHBIX C HHM HMHCTUTYTOB TpPa)XIaHCKOTO IpaBa. TpaaulimOHHBINA
3aKOHHBI PEXHM HMYILIECTBA CYINPYIOB HE B MOJHOM Mepe CTal pPeryJupoBaTh OTHOIICHHUS,
BO3HUKAIOIINE MEXAY CYNPyraMud B COBPEMEHHBIX HKOHOMUYECKUX YCIOBUAX. CeMbs BBIITOJIHAET
SKOHOMHYECKYIO (YHKIUI0O — oOOecreueHue MaTepuaibHbIX MOTPEOHOCTEH €€ YICHOB. DTOMY
NpeJHa3HAUYCHHUIO CIY)KUT CEMEHHOe MMYILIECTBO, KOTOPOE CKJIAIbIBACTCs, TJIABHBIM 00pa3oMm, 3a
CUeT TpyJa, NOEHEXKHBIX CPEICTB U HMHOTO HUMYIIECTBA TPYAOCIOCOOHBIX YJIEHOB, CYIPYTOB.
HmymiecTBeHHBIE BOMPOCH COOCTBEHHOCTH TOYTH TOJIHOCTBIO CTANIM TPa)KIaHCKO-TIpaBOBbIMH. U
MOXKHO TOBOPUTH TOJBKO O HEOOJBIIMX HI0OAHCAX B TOPSAKE TPakAaHCKO-IIPABOBOTO
PEryIUpOBaHUS 3TUX OTHOIICHUH COOCTBEHHOCTH. OOIINE TOI0KEHUS O COOCTBEHHOCTH CYIPYTOB
B HacrosIee BpeMs BKItoueHbl B ['paxkganckuii koaekc PK (ct. 223). CnenoBaTensHO, COBMECTHAS
COOCTBEHHOCTB CYNPYTOB PETYIUPYETCS OJHOBPEMEHHO IPKIAHCKUM U CEMEHHBIM TIpaBoM. K Hel
MPUMEHHUMBI Bce 001Ire HOpMbI [ paxaaHCKuil KOAEKC 0 COOCTBEHHOCTH B IIEJIOM U O COBMECTHOM
coOcTBeHHOCTH B 4acTHOCTH. CeMmeilHOe 3aKOHOAATENbCTBO HE MOXKET MPOTHBOPEUUTH
I'paxnanckuii koaekc. [loHATHS «TIpaBO COOCTBEHHOCTH CYIIPYTOBY», «COOCTBEHHOCTh CYIPYTOB» U
«MMYILIECTBO CYNPYIOB» HE COBMAJal0T. 3aKOHHBIM PEKMMOM HMYILECTBA CYNPYIOB HAa3bIBAETCS
PEXHUM CYIPYKECKOTO MMYILECTBA, YCTAaHOBJIEHHBIM HOpMaMH CEMEHHOrO 3aKOHOJATENbCTBA.
[TonsiTHe 3aKOHHOTO peXHMa HMyIIecTBa CcyrnpyroB gaetcs B m. 1 cT. 32 Kogekca PecnyOnuku
Kazaxcran «O Opake (cympyskecTBe) U ceMbe»|[3]. 3aKOHHBIN PEXXUM UMYIIECTBA CYPYTOB — 3TO
pexuM uX 00IIel coBMeCTHOM coOCTBeHHOCTH. OH HEUCTByeT, eciu OpayHbIM JTIOTOBOPOM HE
npenycMorpeHo uHoe. OOmell coBMECTHONW COOCTBEHHOCTBIO CYNpYyroB corjacHo m. 1 cr. 33
Kogekca sBisieTcss HMMYyIIECTBO, HaXXUTOE CYyNpyramMd BO BpeMsl Opaka, 3aKJIIOUEHHOro B
YCTAHOBJICHHOM 3aKOHOM THopsjke. BaxxHo, 4To cOBMeCTHas COOCTBEHHOCTb CYHPYroB — 3TO
coOcTBeHHOCTh Oe3pnoieBas. [loka cyiiecTByeT cOBMECTHas COOCTBEHHOCTb CYIIPYroB, JOJHU
CYHpyroB He ompenenstorcs. Jloau cynpyroB B COBMECTHONH COOCTBEHHOCTH (OOIIEM MMYILECTBE
CYIIPYrOB) OIPEAENSIOTCS TOJBKO NMpH €€ pas3zesie, KOTOpbI BiedeT 3a co0oil mMpekpalleHue
COBMECTHOH coOCTBEHHOCTH. Kakaplii M3 CympyroB HMeeT paBHOE (OAMHAKOBOE C APYTUM
CYIIpyroM) MpaBO Ha BIAJECHHE, IMOJIb30BAHWE U PACIIOPSIKEHHWE COBMECTHOM COOCTBEHHOCTHIO B
nopsiake, ompenenseMoMm cT. 34 Kopekca. IlpumeuaTensHo, 4TO MpaBo Ha oOlee MMYIIECTBO
MPUHAUIEKUT OOOMM CyNpyraMm, HE3aBUCUMO OT TOro, KeM U3 HMX M Ha HMMs KOTO W3 HHUX
npuoOpeTeHO0 HUMYIIECTBO (BHECEHBI JIEHE)KHBIE CpEACTBA), BBIJAH MPAaBOYCTaHABIMBAIOIIUI
JTOKyMEeHT. BaxkHo u TO, 4yTO 7MI000 M3 CympyroB B clydae Cropa He 00s3aH JTOKa3bIBaTh (hakKT
OOIIHOCTH MMYIIECTBA, €CIM OHO HaXKUTO BO Bpems Opaka, Tak Kak B cuiy 3akoHa (m. 1 cr. 32
Komekc o Opake (cympyXecTBe) WM CEMbE) CYIIECTBYET MPEe3yMMIus (MPEATNOI0KEHHE), UYTO
yKa3aHHOE UMYIIECTBO SBIISETCSI COBMECTHONH COOCTBEHHOCTBIO cymnpyroB. Kax bl cynpyr umeer
paBo Ha oO0Ilee HMYIIECTBO, HE3aBUCUMO OT TOro, KakoB €ro 3apaboTok (10X0z), B YeM
3aKJII0YaNoch (BBIpAXajoch) ydacTHe B INpHoOpeTeHMu Bemiedl uis cembu. [IpaBo Ha oOiuee
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MMYIIECTBO NPUHAMICKUT TaKXKe CYIPYry, KOTOPbIi B mepuoa Opaka OCYLIECTBISUI BEACHUE
JIOMAIlIHETO XO3sIMCTBA, yXOJ 3a AECTbMHU WIHM MO JPYTUM YBa)KUTEJIBHBIM NpUYnMHaM (00Jie3Hb,
yueba | T. I1.) HE UMel camocTosTesbHOro goxona (1. 3 cr. 33 Koxekca O Opake (cympykecTBe) u
ceMbe). YKazaHHas HOpMa HalpaBlieHa IVIaBHBIM OOpa3oM Ha 3allUTy 3aKOHHBIX IpaB
HepaboTaroIuX KEeHIIMH. B pe3ynbraTe ux AOMAIIHUA TPy, UCXOAS U3 3aKPEIUIEHHOrO 1. 2 CT. 2
Kopekca npuHIuna paBeHCTBa CyNIpyroB B CEMbE, IIPUPABHUBACTCS K TPyAY pabOTaIOLIEro Myxa.
Heo6XxoauMocTh CyIIecTBOBaHUSI 3aKOHHOTO PEXHMMa CYNPYKECKOTO0 MMYIIECTBA CBsI3aHA C TEM,
YTO CyNpyrd He o0s3aHbl 3aKiIo4aTe OpauHblii A0roBop. CTAaTUCTHYECKHE HCCIIEAOBAaHUS
MOKa3bIBAIOT, YTO JaK€ B TEX CTPaHaX, B KOTOPBIX HMHCTUTYT OpadyHOro JOTOBOpa CYIIECTBYET
JABHO, 3HaYMTEIbHOE OOJBIIMHCTBO HACEJIEHUS €ro He 3akitodaeT. LleHHocTh OpauyHoro norosopa
3aKJII0YAaeTCsl HE B TOM, UTO KaXKJas CyNpyXKecKas Mapa BCTYMaeT B HEro, a B TOM, YTO KaKaas
CYIpy>XecKas Iapa UMeeT BO3MOXKHOCTb YPEr'yJIMpOBaTh CBOM UMYIIECTBEHHbIE OTHOIIEHUS TAaKUM
cnocoboM. Cynpyru cBOOOTHBI B CBOEM BbIOOpE — 3aKiIOYaTh OpavyHbIN JOTOBOP MM
BO3/IEPKAaThCSl OT €ro 3aKiloueHus. B mocienHem ciydyae MX HMMYLIECTBEHHBbIE OTHOLICHUS
PEryIUpPYIOTCS HOPMaMH, YCTaHABJIMBAIOIIMMH 3aKOHHBIA PEXUM HMMYIIECTBA CYNPYroB. Pexxum
COBMeCTHOH cobcTBeHHOCTH cymiecTByeT B Kazaxcrane ¢ 1926 r. Ilpu paspaborke Komekca «O
Opake (cympyxkectBe) u cembe» 2011 T. BCTaBasm BONPOC O TOM, KaKOW IPABOBOM PEKUM
CYIpPY)KECKOTO HMYyLIecTBa JIOJUKEH ObIThb M30paH B KadecTBe 3akoHHOro. CoBMecTHas
COOCTBEHHOCTh ObUIa TpPU3HAHA ONTHMAJIbHOH 0e3 Kakux-HHOyap coMHeHHMH. OIHAKO ciexyer
UMETh B BHUJY, YTO HU OJMH IPAaBOBOM PEXHUM HMYILECTBA CYNPYroB HE MOKET YIOBJIETBOPUTH
MHTEPECHI BCEX Cynpyxeckux nap. CoBepmeHHO OECToNe3HO MBITaThCS CKOHCTPYHPOBATH PEKHM,
KOTOPBIM BBIIOJIHUT 3Ty 3aj1ady. EAMHCTBEHHBIN BBIXOA U3 MOJOXKEHUS — BBIOpaTh B KayecTBE
3aKOHHOTO pEeXHM, OTBEUAIONIMK MHTEpecaM OOJIBIIMHCTBA HACENICHUs, W OJHOBPEMEHHO
IPEJOCTaBUTh CYIPyraM BO3MOXKHOCTh IO-HHOMY YPETyJIUpOBaTh UMYILECTBEHHbIE OTHOLLICHUS —
¢ nomoltpo OpayHoro gorosopa. CoBMecTHasi COOCTBEHHOCTh IO-NPEKHEMY OTBEYAET MHTEpecam
OOJIBLIMHCTBA CYIpYXeckux mnap. HecMoTps Ha 3HauuTeNIbHbIE WU3MEHEHHUs, MPOM3OLICALINE B
MOCTICTHUE JECATUIICTHS, TIOXOIbI OOJBIIEH YacTH JKEHIIWH IMO-TIPEKHEMY HIDKE JTI0OXOJIOB CBOMX
MyXei. ITO CBA3aHO C TE€M, UTO JKECHIIMHbI BBIHYXJIEHbl COYETaTh NMPO(ECCUOHAIBHYIO Kapbepy C
BEJICHUEM JIOMAIITHETO X035iCTBa U BocIIMTaHueM jeTeil. OHako Bce 06osiee 3HaUUTEIIbHOMY YHCITY
KEHIIMH, HECMOTpPS. Ha 3TU TPYAHOCTH, yJIaeTcs IoJydyaTh Oojiee BBICOKHME JOXOJbl, YeM MX
cynpyram. JIisi HUX pexuM oOOIIeil COBMECTHOW COOCTBEHHOCTH KpalHe HeOIaronpusTeH,
MIOCKOJIBKY OHH HECYT JIBOIHYIO Harpy3ky — Ha paboTe M JoMa, BKJIa (bIBasi 3HAYMTEIBHO OoJIbIIIEe
KOJIMYECTBO TPyJa M BPEMEHH, YeM UX MYXKbs, a MIPH pas3zelic UMYIIECTBA MOIYJarOT IOJOBUHY.
HoBoe ceMmeltHOe 3aKOHOAATENBCTBO MO3BOJSET UM M30€XKaTh ATOH HECHPAaBEATUBOCTH, 3aKJIIOUUB
OpauHbIi 10roBOp U U30paB ist ce0sl, TAKMM 00pa3oM, HHON PEKUM CYIPYKECKOT0 UMYIIIECTBA.
BBenenue B 0TeUeCTBEHHOE 3aKOHOAATENBCTBO JIOTOBOPHOIO PEKUMA UMYILECTBA MTOCTABUIIO
HayKy CEMEeHHOro npasa nepej He0OXOAMMOCTBIO UCCIIEJOBaHMsI OpauyHOTo JI0r0OBOpa, €ro posid u
3HA4YEeHHUsl B PETyJIMPOBAHUU MMYIIECTBEHHBIX CEMEHHO-OpauHbIX OTHOILEHHH, a TaKKe YCIOBHIA,
MOpsi/IKa 3aKIIFOYCHUST M UCTIOJHEHUS, IEHCTBUTENILHOCTH W OTBETCTBEHHOCTH 32 €ro COOJIOICHHUE.
JIOKTpUHaJIbHOE  HCCIIEIOBAaHME, a TaKKe aHajdM3  Ka3aXCTaHCKOro U 3apyOexHOro
3aKOHOJATEIbCTBA IMO3BOJIHIIM  OINPENECIUTh HMMYIIECTBEHHbIE OTHOIIEGHUS CYIPYroB Kak
OTHOIICHHMS, BO3HUKAIOIIME MEXIY JUIAMU, COCTOSIIIUMU (COCTOSBIIMMHU) B 3apETUCTPUPOBAHHOM
Opaxe, 10 TIOBO/IY MIPUHAIS)KHOCTH BEIEH M MMYIIECTBEHHBIX IPaB, MO TOBOIY MPEIOCTaBICHUS
COJZIepKaHus, a TAKXKE B CBSA3M C OTBETCTBEHHOCTBIO CYNPYIOB Mepea TPEeThbUMH JIMLAMH. IDTH
OTHOIICHHUS MMEIOT CEeMEHHO-TIPaBOBYIO TPUPOAY M BKIFOYAIOTCS B TPEAMET CaMOCTOSITEIHHOMN
oTpaciu IpaBa — ceMeiiHoe mpaBo. Ha ocHOBe 0OIIETEOpEeTHUECKUX IOCBUIOK B MEXaHU3M
MIPABOBOTO PETYIMPOBAHMS UMYIIECTBEHHBIX OTHOIICHUH CYMPYTrOB BKIIOUYEHBI CPEICTBA OOIIETO
(HOPMaTHBHOI'0) PEryJMpoBaHUs (HOPMbI MpaBa, akThl OPHUIMATBHOTO TOJKOBAaHUS) M CPEICTBA
WH/IMBUATyAIbHO-TIPABOBOTO PETYJIMPOBAHUsS (aKThl TPAaBONPUMEHEHHUsS, a TaKKe JOTOBOPHI W
COTJIAIIEHUS], 3aKiioyaemble cynpyramu). 1107 TOTOBOPHBIM peErylIupoBaHHEM HMYIIECTBEHHBIX
OTHOIIEHWH  CYNPYroB  CJEAyeT TIOHWMATh PA3HOBHIHOCTh  HHIWBHIYaTbHO-TIPABOBOTO
peryaupoBaHus, MPEaNoaraloiero MnoBeleHue CYINpyroB, OCYILECTBIIIEMOE Ha OCHOBAaHUHM U B
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npejenax, YCTaHOBJICHHBIX 3aKOHOM, IO ONPEICNCHHIO MOJEIN BO3MOKHOTO M JIOJDKHOTO ITyTEeM
3aKJIFOUCHHS JOTOBOPOB U COTJIALICHUH B chepe CynpyKECKHX UMYIIECTBEHHBIX OTHOIICHUI.

Bpaunblii  moroBop wuMeeT crneuu(puyeckue OCOOCHHOCTH, KOTOPBHIE IPEIONPEICISIOT
CEMEHHO-TIPaBOBYIO MPHUPOJY OpadHOro A0roBopa. Bo-mepBbiX, OpadHbI JTOTOBOp MMEET CTPOTO
OTIpeJIeIEHHBIN CyObEKTHBIM COCTaB — OH MOKET OBITh 3aKJII0UEH JIMLAMH, BCTYMAIONMMH B Opax,
WM cynpyramu. Bo-BTopbIix, 0COOEHHOCTH OpayHOIr0 JOrOBOPA 3aKIIFOYACTCS B €r0 TECHOM CBSI3H U
3aBUCUMOCTH OT Opaka. Bue Opaka OpauHblii JOTOBOp CyIIECTBOBATh HE MOXKET. B-TpeThux, BecbMa
CBOCOOpa3eH MHpeAMeT OpadyHOoro J0roBopa. TakOBBIM MOXKET BBICTYNATh KaK HMMYILECTBO YKe
CYIIECTBYIOIIEE, TAK U HMMYILECTBO, KOTOPOE MOXKET OBITh MPUOOPETEHO CYNpyramMu B TEPHOA
Opaka. B-ueTBepThIX, 0OCOOEHHOCTH OpayHOro JOrOBOpa MPOSBISAETCS TAK)KE B €0 COJCP)KaHHH.
HanpasienHocTs OpayHOTO J0TOBOpa 3aKIIOYACTCS B PErYISIIMUA WMYLIECTBEHHBIX OTHOIICHHUH,
BO3HHMKAIOMIMX MEXAY cynpyramu. OCHOBHOE Ha3HaYeHHE OpavyHOrO JOTOBOpA 3aKIIIOYAETCS B
M3MEHEHHH 3aKOHHOTO peXHMMa MMYIIECTBA, IMOCKOJIBKY OpayHBIN OTOBOP SBISETCS CPEICTBOM
YCTaHOBJICHHSI IOTOBOPHOTO PEKMUMa — alIbTEPHATHBBI 3aKOHHOMY PEXKUMY UMYIIECTBA CYIPYTOB.
OnmHako mepeueHb  CYIIECTBEHHBIX  YCIOBUH  OpayHOro  JOroBOpa  3aKOHOAATENEM  HE
yCTaHaBIMBACTCA. B-TIATHIX, OpayHbIil JOTOBOP HEPACTOPKUMO CBSA3aH C JIMYHBIMH OTHOIICHUSMH
€ro y4aCTHHUKOB, B CHJIy Y€ro OH HpuoOperaeT JUYHBIH XapakTep. CIOCOOHOCTh K 3aKITIOUEHHIO
OpayHOTo JIOrOBOpa HEOOXOIMMO CBS3BIBATH CO CIIOCOOHOCTBIO K BCTYIUIEHHUIO B Opak. B cBs3u ¢
THM TIPEACTABISIETCS HEOOXOIMMBIM Ha 3aKOHOJATEILHOM YPOBHE YETKO OOO3HAYHThH IIPABO
HECOBEPILCHHOJCTHUX (B TOM YHCIIE SMAaHCHIIMPOBAHHBIX B TOpSAAKE cTaTbu [ 'paskaaHCKOTro
konekca PK), B OTHOIIEHMH KOTOPHIX BBIHECEHO DPEIICHHE O CHMKCHHWH OpayHOro BO3pacra, a
TaKKe JIML, OTPAHUYEHHBIX CYZOM B JIEECIIOCOOHOCTH, HAa CAMOCTOSATEIFHOE 3aKII0YeHNE OPayHOTO
J0TOBOPA.

Hcxons n3 BBILIECKa3aHHOTO MOKHO PE3IOMHPOBATh, YTO PETYJSATHBHOE 3HAYEHUE OPayHOro
JIOTOBOpa BKJIIOYAET B ceOs: BOCIOJIHEHHE NPOOETIOB B INpaBe M 3aKOHONATEIHbCTBE, Hanboiee
YeTKOe M TOYHOE OTPaXCHHE HWHTEPECOB HHIMBHIA, 3aKPEIUICHHE JHMCIO3UTHBHBIX Hadall
3aKOHO/IATEIbCTBA O OpaKke M ceMbe, OTKA3 OT UMIIEPATUBHOTO BMEIIATEILCTBA TOCYIapCTBa B JIeia
CEMbH, LUBHIM30BAaHHBIA CIIOCOO periiaMeHTallud CEeMEeWHO-OpauHbIX OTHOIICHWH, JanbHeHIee
pasBuTHe (opM OOLICHUS TPaKAAaH MPHU MMOMOIIM MPABOBBIX KOHCTPYKLWH, 3aKPEIUICHUE BOJIU H
BOJICH3BSBJICHUS TPAXKIAH HAa 3aKOHOAATENILHON OCHOBE, CTUMYJIHPOBAHUE MPABOBOW aKTHBHOCTH
rpaxaaH, GOpMHUPOBAHNE IPABOBOIO CO3HAHMSL.[4]
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