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BHUMaHUsI OOCTOSITEIbCTBA B 3aBHCHUMOCTH OT KOHKpPETHOW cHryaruu. Kpome TOro, Ba)XHO
3aKpENUTh MUHUMAJIBHBIA pa3Mep BBIILJIAT MO BO3MEIICHHUIO MOpajibHOTO Bpena. K cokanenuto,
[ToctanoBnenue 2015 r., HECMOTPS HA €r0 MOJIOKHUTEIHHBIE MOMEHTBI, HE YCTPAHWIO JO KOHIIA
po0JIEMBI, KOTOPBIE CO3/IAI0T CIIOKHOCTH B MPABONPUMEHUTEILHOMN MPAKTHKE.
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CTyeHTKHU 3 Kypca ropuanyeckoro ¢akynstera EHY um. JI.H. I'ymunesa, Actana,
Kaszaxcran
Hayunsnii pykoBogutens — b.T. Anpliies

Konctutynus Pecny6onuku Kazaxcran, kak OcHOBHOM 3akoH oOIecTBa M IrocyqapcTBa,
oOnaiaroluil HauBBICHIEH IOPUIMYECKON CHIJION M 3aKpeluisioluil BaKHEMIIMe NpPUHLUIBI U
MHCTUTYTHI COIMAIbHO-?)KOHOMHUYECKOW, OOLIECTBEHHO-TIOIUTUYECKONH U TyXOBHO-HPABCTBEHHOU
KHU3HU OOIIEeCTBa, MPOBO3TJAIIAET, YTO Opak M CEeMbs, MaTEPUHCTBO U JETCTBO HAXOISATCS IOJ
3ammToil rocynapctBa (ct. 27) [1]. Ha ocHOBaHMM 3TOro moyiokeHust U GopMHupyercss OpadHo-
cemeiiHoe 3akoHonarenbcTBO PK, xoTopoe cocrout m3 Komexkca PK «O Opaxe (cympyxectse) u
CEMbE», MHBIX HOPMATUBHBIX MPaBOBBIX akTOB PK [2].

IIo MHEHUIO OJHOrO M3 M3BECTHBIX CHELUAIMCTOB IO ceMelHoMy mnpaBy A.M.Hewaesoil,
Opak — 3TO COI03 JKEHIIMWHBI U MY>KUMHBI, TIO UJIee 3aKIIOUEHHBIN MMOKU3HEHHO C LENbI0 CO3/1aHuUs
cemMbH. bpak Kak coro3a 03HAYaeT, YTO OH 3aKJIIOYAETCsl Ha MapUTETHHIX Hadajax, IpUYeM TOJIBKO
MEX]y JIMLIaMU Pa3HOTO M0JIa, YTO 0OBACHAETCA 3aKOHAMU YeJIoBeYecKoi mpupoas [3].

Bce B Hame Bpemsi HAOMIOAAIOTCS TEHACHIIMS IEPEOLIEHKN TPAAUIIMOHHBIX LIEHHOCTEH. DTO
KacaeTcsl TaKXKe M pacCMaTpuBAaeMOro HAMHU MHCTUTYTa. MHOTHE MBITAIOTCS CTPOUTH CBOKO XKHU3Hb
no-HoBoMy. Hapsiy ¢ ycCTOSBIIMM BBIIIEH3JI0KEHHBIM TOHMMaHHEM Opaka, KOTOpO€ HMeeT
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3aKOHOAATENTHHOE 3aKpeIieHNEe KaK «o(UIUaIbHBIA Opak», MOXKHO BBIACIUTH €IIe TPH OCHOBHBIC
(hopmBbI «OpavyHBIX OTHOIIEHU:

1) ¢pukTHBHBI Opak, 3aKIIOYCHHBIA B YCTAHOBJIICHHOM 3aKOHOM IOPs/KE, 0€3 HaMepeHUs
CO3/1aTh CEMBIO U HE MOPOXKIAIOIINHN IpaB U 00A3aHHOCTEH CyNpyTroB.

2) Takoil Bua Opaka, Korja MYXYMHA OJHOBPEMEHHO COCTOUT B Opake ¢ JABYMs WJIH
HECKOJIbKUMH JKCHIIMHAMH, 3aKJIH0Yas HEMOCPEACTBEHHO C KaXJIOM JKEHIIMHOW OTIEIbHO
(mouramMHbIi Opax).

3) ¢daxTuueckue OpauHble OTHOLIEHUS, WIA TPAXKIAHCKUI Opak — 3TO OTHOLICHUS MEXKIY
napTHEpaMu MO COBMECTHOMY TIPOKUBAHUIO (COXKHUTEIBCTBY), HE 0()OpPMIICHHBIC B YCTAHOBJICHHOM
3aKOHOM MOpPSIKE Kak Opak.

Ecin oOparutecs K MCTOpUM, TO B BennkoOpuTaHUU CyLIECTBOBAJIIO HECKOJIBKO BEChbMa
OpPUTHHAIIBHBIX CIIOCO00B 3aKiaouuTh Opak. Cpenu mpounx Fleet Marriages — MOXEHUTHCSI MOXKHO
OBLTO, MPOCTO OOMEHSBIUCH B3aUMHBIMU KJIsiTBamu. [laHHbIi Bu Opaka cymiectBoBai o 1753 1. u
CUMTAJICA BIIOJIHE 3aKOHHBIM KaK I10 IPaXXJIaHCKUM, TaK U M0 LEpKOBHBIM 3akoHaM. B [loTnanauu
ObLT pacopocTpaHeH oObIuaii 3akiroueHus OpadHblx orHomeHuii — Hand Fasting. B nmens
npa3fgHuKa cOopa yposkas Ha PHIHOYHOM IJIOIIAAM IO OAHY CTOPOHY HACHIIU BBICTPAHBAIIMCH
MapHU, MO0 IPYTyI0 — ACBYIIKH, @ UX OTIBl U MaTePH, COOPABIINCH MMOCPEANHE, IOTOBAPUBAIIUCH O
COI03aX MEX]y HUMHU. bpak cCKperisiics myTem moxartusi pyK MOJIOJOKEHOB M ITPOJIOJIKAJICS POBHO
OJIUH TOJ M OJIMH JieHb. [0 ncreyeHnn yka3aHHOTO CpoKa CYNpPyrd MOTJIM PAaCTOPTHYTh OTHOIICHHS
[4].

B oTiimume ot 3TOr0, OpUIMATEHBI OpaK — 3TO Opak, KOTOPBIH yCTaHABIMBACTCS B 3aKOHOM
MOpsiIKe, C LENbI0  CO3JIaHUSI CEMbHM, MOPOXKAAIOIIMI  UMYIIECTBEHHbIE U JIMYHBIC
HEUMYIIECTBEHHbIE OTHOIIeHUs Mexay cymnpyramu. Cormacio cr. 1 Komekca o Opake
(cynpyxectBe) U cembe OpakoMm (manee — Kojekc) nmpusHaercs TOIbKO 3aKOHHBIN coro3. [losTomy
HaJ0 OBITH OCTOPOKHBIM C TEPMUHAMU, W, HA HAIl BIJISII, IMCHOBATh OPAaKOM HIIM B KA4eCTBE €0
Pa3HOBUAHOCTH MHBIE ()OPMBI MEKITOJIOBBIX OTHOIICHUI HE JOMYCTUMO, T.K. TUCKPEAUTUPYET caMy
uzero!

BaxxapiM aTprOyTOM 3aKOHHOTO COI03a CIIY)KHT perucrparus Opaka, Kotopas Oyay4u akToM
roCy/1lapCTBEHHOI'O NMPU3HAHUSA, TPEOYET HEMPEMEHHOTO COOJIIOICHHS BCEX YCIOBUI U MOpsIIKa €ro
3akmoueHus. [loaToMy mpencraBisercs akTyaldbHBIM aHANU3 3TUX MPaBHI [0 HOBOMY OpayHO-
ceMelHOMY 3akoHoaaTenbeTBy PK.

VYcnoBus 3akimroueHust Opaka (cympyxecTtBa) ompeneneHsl B ¢T. 9 Kogekca u BKIoUaroT
cBOOO/IHOE M TIOJIHOE COIJIacCue MYXXYMHBI M KEHIIMHBI, BCTYHNAIOUIMX B Opak (CyNpy>KecTBO), U
JOCTHKEHHE UMU OpadHOro (CYMpyKECKOro) Bo3pacTa.

Bpaunsiii Bo3pacT ycTaHaBIMBAaETCs JIJIi MY)KUUH U JKEHITUH B BOCEMHA[IATh JIET, OJHAKO
MIpU HAJIMYUH YBAKUTEIBHBIX MPUYMH OpadyHbIN BO3pacT MOXKET ObITh CHI)KEH Ha CPOK He Oolee
JIBYX JIET TOJIBKO C COTJIaCHUs BCTYMAIOLIUX B Opak JIUI poAUTENeH TMO0 ONEKYHOB.

B3anmHoe 100pOBOIBHOE COTTIACHE MYXXYHMHBI M JKEHIIMHBI, BCTYHAIOMINX B Opak, JOHKHO
OBITH BBICKA3aHO UMHU CBOOOJIHO U He3aBHCHMO. VX 10OpOBOIBHOE KEllaHWe Ha 3aKIroueHue Opaka
JOTHKHO OBITH BBIPAKEHO JIMYHO, U UCXOJIUTH HEMOCPEICTBEHHO OT JIUI], COYETAIOIIUXCS OpaKkoM.
CobmroieHne JaHHOrO TpeOOBAaHMS BaXKHO, IMOCKOJIBKY J1a€T BO3MOYKHOCTbH JIOJKHOCTHBIM JIUIIAM
oprana PAI'Ca ybenuThcsi B JOOPOBOJILHOCTH JKENAHUS MY>KUYUHBI U KEHIIUHBI BCTYUTH B Opak. B
CBSI3M C TE€M, YTO BOJIS Ha BCTYIUIEHUE B Opak JOJHKHA ObITh BBIPA)KE€HA JTUYHO, 3aKOHOJIATEIbCBOM
PK =He momyckaeTcs 3akimtoueHre Opaka yepe3 MpeCTaBUTeNs MO JOBEPEHHOCTH.

B cnyuasx, korga uio, nojasiiee 3asiBI€HHUE O 3aKJII0UEHUHN Opaka, B CUTY YBaKHUTEIbHBIX
npuurH (060JE3HN ero caMoro Wi OJM3KUX POJCTBEHHHKOB, OTHE3/ B KOMAHIUPOBKY) HE MOXKET
saBUThCsl B opran PAT'Ca st rocyjapcTBEHHOM perucTpaiiy 3akioyeHusl Opaka B Ha3HauUEHHBIN
JIeHb,BCTYMNAIOIINEe B Opak, MOTYT MPOCHTh pykoBoauTtens oprana PAI'Ca o cokpaieHUM uiu
YBEJIMUEHUHU YCTAaHOBJIEHHOTO CPOKa rOCyAapCTBEHHOM perucTpaiuy 3aKioueHns opaka.

CBoOoIHOE BCTYIUIEHHE B Opak CBUACTENHCTBYET HE TOJBKO O B3aWMHOM M OCO3HAHHOU
TOTOBHOCTH K CO3/IaHUIO CEMbHM JIMI], BCTYMAOMMUX B Opak, HO U O3HAYaeT OTCYTCTBUE
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NPUHYXKACHUS B (hopMe (PU3MUECKOr0 WM MCUXUYECKOTO HACWIMS Ha MX BOJIIO CO CTOPOHBI KOTO
ObI TO HU OBLTO (YrpO3bl, N30UEHMS, UCTSI3aHUS UM UHBIE CTIOCOOBI BO3JICHCTBUS HA TICUXHKY).

B3anMHoe m100pOBONIBHOE COTJIaCHE€ MYXYMHBI M OKCHIIMHBI Ha BCTYIUIGHHE B Opak
BBIP@XKAeTCsl B UX COBMECTHOM IMHCHbMEHHOM 3asiBJICHHM O 3akitoueHuu Opaka B opran PAI'Ca.
Cornacue Ha BCTyIJICHHE B Opak BBIpaXKaeTCsl TAK)KE M YCTHO JIMIIAMM, BCTYHNAIOUIMMU B Opak,
HEIMOCPEACTBEHHO IPHU TOCYAApCTBEHHOM perucTpauuu 3akitoueHus Opaka B oprane PAI'Ca u
MOJTBEPKAACTCS UX MOIMUCIMH.

JpyruM oO0s3aTeNnbHBIM YCIIOBUEM 3aKIIOYeHUs Opaka 3aKoH OIpeaessieT JIOCTHXKEHUE
JUIIAMHU, BCTyNMaloUMMH B Opak, OpaunHoro Bo3pacta. B cr. 10 Komekca Opaunblii Bo3pacrT,
YCTaHABIIMBAETCS B BOCEMHA[ATh JET M COBMAJAeT C BO3PACTOM HACTYIUICHHUS TPa)JIaHCKOU
7eecrnocoOHOCTH TpakJaHMHA B TMOJHOM oObeme. bpauHblii Bo3pacT ompenesneH 3aKOHOM B
KauecTBE MHMHHUMAJIbLHO HEOOXOOUMOro i BCTymjieHUs B Opak. [lpenenbHbli BO3pacT uis
BCTYIUIEHUS B Opak, a TaKkKe pa3HULA B BO3PACTE JIUIL, BCTYMAIOUINX B OpaK HE yCTAaHOBJICHBI.

OO01muM paBUIIOM SIBJISIETCS TO, UTO JIMLIO, JKEJaolllee BCTYNUTh B Opak, JOKHO JOCTUTHYTh
YCTQHOBJICHHOTO 3aKOHOM BO3pacTa Ha MOMEHT TOCYJapCTBEHHOM PETHCTpAalUU 3aKIIOYCHHUS
Opaka, a He Ha JieHb noaun B oprad PAI'Ca 3asBiieHUs O BCTYIUICHHH B Opak.

B n. 2 cr. 10 Koznekca npeaycMoTpeHa BO3MOKHOCTh CHUKEHUSI OpayHOro BO3pacTa Julam
Ha cpok He Oosiee nByX JjieT. COrinacHO yKa3aHHOW HOpPME MpU HAMYUH YBAKUTENbHBIX MPUYUH
PETUCTPUPYIOIINE OPTaHbl MO0 MECTY TOCYJapCTBEHHON PETHCTpalMy 3aKIIOueHHsi Opaka, BIIpaBe
pa3pemuTh BCTYNUTh B Opak JHIlaM, JTOCTUTIINM BO3pacTa IIECTHAIIATH JeT. B cOOTBETCTBUH C
YKa3aHHON CTaThell OCPEMEHHOCTh M POXKICHUE OOMICT0 peOSHKA SIBJISIOTCS WCYEPIBIBAIOIINMU
OCHOBaHUSIMU [UIsl CHIDKEHHS OpadyHOro Bo3pacTa. PemieHune o CHMKEHHH OpayHOro BO3pacTa
BBIHOCHTCS TI0 MECTY JKHTENbCTBA JIUI, JKEJAIOIUX BCTYNUTh B Opak. Corjacus poauteneit
HECOBEPIICHHOJIETHUX Ha Opak He TpeOyeTcs.

I'ocynapcTBeHHas peructpanus 3aKIr04eHns Opaka UL, KOTOPbIM CHUYKEH OpaydHblil Bo3pacT,
OCYILIEeCTBIsIETCSl Ha OOLIMX OCHOBaHUSX. BcTyrienune B Opak rpakJaHUHa A0 JOCTHIKEHHS UM
BO3pacTa BOCEMHA/LATH JIET BIICYET U HETO NMPHOOpPETeHHE TPa)KITaHCKOW J1eECIIOCOOHOCTH B
MOJIHOM O0BbeMe €O JAHS TOCYIJapCTBEHHOHM perucrpanuu 3akiodeHus Opaka. [lpuuem
7eecrocOOHOCTh COXpaHSIEeTCs B TIOJHOM OOBEME M B CIIydae pacTOpKEeHHs Opaka 10 JTOCTHKEHUS
COBEpIICHHOJIETHS.

Takum oO6pa3om, IJis 3aKIr0UeHUs Opaka HEOOXO0UMO JIBa 00S3aTENBHBIX YCIOBUS: B3AHMHOE
COrJlacHe JIMII, BCTYHAIIIUX B Opak, U JOCTH)KEHUE UMHU OpayHOIro BO3pacTa.

Hapsiny ¢ ycmoBuwsimu 3akimiodueHust Opaka, Konmekc ycTaHaBIMBaeT NPENSTCTBHA K
3aKJIIOYEHHUI0 Opaka, TO €CThb OOCTOSATENbCTBA, NPU HAJIMYUU KOTOPBIX TOCYAAapCTBEHHAs
perucTpanys 3aKII0YeHns Opaka HEBO3MOXKHA M HEMPAaBOMEPHA.

Cornacho ct. 11 Kozekca He fomyckaeTcs 3aKiIoueHne Opaka Mexay:

1) nMuamMu 0AHOTO MOJa;

2) nuIaMu, U3 KOTOPBIX XOTS Obl OJHO JIMLO YX€ COCTOUT B JPYroM 3aperucTpUpOBaHHOM
Opake (CynmpyxecTBe);

3) OIU3KUMU POJCTBEHHUKAMH,

4) yCHIHOBUTEISIMH 1 YCHIHOBJIICHHBIMH, JIETHMH YCHIHOBUTEJICH U YCHIHOBJICHHBIMU JIETHMH,

5) numamu, XoTs Obl OAHO M3 KOTOPBIX MPHU3HAHO HEAEECHOCOOHBIM BCIIEACTBHE
TICUXUYECKOTO 3a00JIeBaHUSI WIIH CITA00YMHS IO PEIICHHIO CyJ1a, BCTYIUBIIEMY B 3aKOHHYIO CHITY.

Bbpak ke, 3aKIIOYEHHBIH NpU HAJIMYUM MPEMATCTBUNA, MOXET OBITh TNPHU3HAH CYIOM
HEJICVCTBUTEIIbHBIM.

Kak ObU10 cka3zaHHO paHee, B Halleil cTpaHe Opak MOXKET OBITh 3aKIIOYEH TOJBKO MEXTY
MY>KUYHHOW 1 KEHILMHON, aMOHOCEKCyalbHble OpakuB KazaxcTane He HOMycKaroTCs.

JIuna, cocTosiBIIME paHee B 3aperMCTPUPOBAHHOM Opake, JOJDKHBI NPEAbSBUTH OpraHy
PAI'Ca nokyMeHT, NOITBEP)KIAIOUINII MpeKpalieHre MpexHero Opaka. ODTO MOXKET ObITh
CBHJIETENILCTBO O PAcTOpXKEHUU Opaka, CBUIECTEIbCTBO O CMEPTH Cylpyra jJu00 BCTYNUBIIEE B
3aKOHHYIO CHJIy peIIeHHe Cyaa O TMpu3HaHWW Opaka HemeucTBuTenbHbIM (1. 37 IlpaBun
OpraHu3ali TOCYJApPCTBEHHOW PpETrUCTpallii AaKTOB T'Pa)XJIaHCKOTO COCTOSIHUS, BHECEHUS
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U3MEHEHUH, BOCCTAHOBJICHUS, AaHHYJIMPOBAHMS 3allMCEd aKTOB IPakJAaHCKOTO COCTOSHHUA OT 25
despans 2015 1.) [5].

He nomyckaercs 3akimoueHne Opaka MeXAy ONM3KUMH POACTBEHHHKAMH: POJICTBEHHHKAMHU
10 MPSAMOM JIMHUHU, a TAaKXKe MEKAY ITOJHOPOJHBIMU U HEMOJHOPOIAHBIMH OpaThiMu U cectpamu. K
POJICTBEHHUKAM I10 MPSMOM JIMHUM OTHOCSTCS JIMIA, IPOUCXOAAIIUE OJUH OT JIPyroro (Harpumep,
oTel U J04b, 0abylika M BHYK WU T. I.). IIpsiMas JuHUS pOACTBA MOXKET OBbITh BOCXOZSIIEH M
Hucxozsuen. [Ipun Bocxoasiel TMHUM pOACTBEHHAS JIMHUS BEAETCSA OT IOTOMKOB K IIpe/Kam, Ipu
HUCXOJALIEH — OT NMpeIKoB K NoTOMKaM. I1oJHOpOAHBIMU ABISAIOTCS OpaThs U CECTPhI, UMEIOIINE
o0ImKX Kak OTIa, TaK M MaTh, a HEMOJIHOPOAHBIMH — WMJIM OOMIEr0 OTHA (€AMHOKPOBHBIC) WU
0011yr0 MaTh (€IMHOYTPOOHBIC). 3aKITFOUCHUIO OpaKa 1Mo Ha3BaHHBIM COOOPaKEHUSAM MPEISITCTBYET
HE TOJBKO POJCTBO, BO3HHKINIEE B Opake, HO Takke M BHEOpayHOE POACTBO TEX KE CTEICHEH.
ITpuuem He UMeeT 3HaUEHUs, YCTAHOBJICHO JIU BHEOpAuyHOE POJCTBO B MOPAAKE, IPELYCMOTPEHHOM
3akoHOM. HenmomycTuMocTh OpakoB MEXIy OJM3KUMH IO KPOBHM JIMIIAMH OTHOCHUTCS K YHCIY
o0IIeNpPU3HAHHBIX TpeOOBaHUH B COBPEMEHHOM OOILECTBE, XOTS OIpelesIeHUue Kpyra OJIU3KHX
POJCTBEHHHMKOB B pa3HBIX TOCyIapcTBaX HEOIWHaKoBO. PoacTBo Ooiiee OTHANEHHBIX CTENEHEH
(1401 M IUIEMSHHMIA, JBOIOPOAHbIE OpaT M cecTpa M T. I.) HE SBIAETCA NPENATCTBUEM K
3aKJIIOYEHUI0 Opaka.

He BXoaaT B 4MciO NpensTCTBUN M OTHOIIEHUS CBOMCTBA, TaK KaKk OHM HE OCHOBAHBI Ha
KPOBHOM OJM30CTH, NMPOUCXOXKICHUHM. B 3TON CBSI3M 3aKOH HE COJAEPKUT OTPaHUYEHUN U IO
BO3MOYKHOMY 3aK/IIOUEHHI0 Opaka MEXJy CBOAHBIMHM CECTpaMH M OpaTbsMH, TO €CTh JETbMHU
Ka)KJI0r0 U3 CYNPYroB OT UX MPEAbIAYIINX OpaKoB C IPYrUMH JIMLAMHU.

He nomyckaercs 3akitoueHne Opaka MeXy YChIHOBUTEISIMU U YCHIHOBJIEHHBIMHU, TOCKOJIBKY
UX OTHOLLIEHUS MPUPABHUBAIOTCS K OTHOIICHUSAM POJMUTENEH U JeTeil 1Mo MpouCcX0XkIeHuto (cT. 86
Konmekca). Ilpu ormeHe B cyneOHOM MOpSAKE YCHIHOBICHMS MPU HAJIUYUU JJsL  3TOrO
COOTBETCTBYIOIMX ocHOBaHMH (cT. 106 Kozekca) mpenmsaTcTBUs AJsi 3aKIIOYCHUsT Opaka MExmy
OBIBIIMM YCBIHOBHUTEJIEM M YCHIHOBJICHHBIM HE CYILECTBYET. 3allpeT Ha 3aK/IIoueHHe Opaka MexIy
YCHIHOBUTEJIEM U YCHIHOBJIEHHBIM HE€ PACIpOCTpaHsieTcs Ha Opak POJACTBEHHHKA YCHIHOBUTENS C
POJCTBEHHUKOM YCBHIHOBJIEHHOTro. UTO Kacaercss OpakoB MEKAY YCHIHOBUTEISIMH M IOTOMCTBOM
YCHIHOBJICHHBIX, TO B 3aKOHE HUYErO IMPSIMO HE TOBOPUTCS O HEIOIMYCTHMOCTH OpakoB MEXIY
HUMH.

He nomyckaercs 3akitoueHune Opaka MEXIy JIMIIAMHU, U3 KOTOPBIX XOTsA ObI OAHO MPHU3HAHO
CYAOM HEAEecHoCOOHBIM BCIEACTBUE ICHUXMYECKOro pacctpoiictBa. CormacHo cT. 26
I'paxnanckoro kogekca PK HeneecriocoOHBIM MOKET OBITH IPU3HAH CYIOM TpakJJaHUH, KOTOPBIN
BCJIEICTBHE TICUXWYECKOIO PAcCTPOWCTBA HE MOXKET NOHMMAaTh 3HAYEHMsI CBOMX JCMCTBUM WM
pykoBoUTH UMH. [lopsiiok MpU3HAHUS T'pakJIaHWHA HEAEEeCIIOCOOHBIM YCTAHOBJIEH IPa’kJaHCKUM
IpoIecCyalibHBIM 3aKOHOJATeIbCTBOM. BclieacTBHe TOro, 4TO HEleecrnocoOHbIe JIMIA HE MOTYT
MIOHUMAaTh 3HAYEHUS! CBOUX JEWUCTBUN WJIM PYKOBOJAWTH UMH, OHU HE CIIOCOOHBI BBIPA3UTh CBOIO
OCO3HAHHYIO BOJIIO Ha BCTYIUIEHUE B Opak [6].

Cnenyer oOpaTUTh BHMMaHHE Ha TO, YTO MPEMSATCTBHEM K 3aKIIIOUYEHHUIO Opaka SIBISETCS
HE/eeCrocOOHOCTh  JIMIIA, BCTyMaroulero B Opak, YCTaHOBJEHHAs pelleHHeM Ccyaa J0
roCy/lapCTBEHHON perucTpanuu 3akioueHus Opaka. Ecau ke cynpyr npusHaH HeneecrocOOHBIM
nocje 3aKiIoueHHus Opaka, TO JaHHOE OOCTOSATENICTBO MOMKET paccMaTpHUBATBCS B KadyecTBE
OCHOBaHUS /AJi pa3BojJa IO WHULMATHBE JPYroro cympyra, HO He A HOpu3HaHUs Opaka
HEJECHCTBUTEIbHBIM.

[Icuxuyeckoe paccTpoicTBO B TOW WM HWHOW ¢opMe, a paBHO HHBIE OOJE3HHU, HE
MOCTYKMBIIME OCHOBAaHMEM JJIsi TpPH3HAHMUA JIMLA CYJIOM HEAEeCroCOOHBIM, HE SBIAIOTCA
MPEMSITCTBUEM K 3aKIIIOUeHHI0 Opaka. B TakoM ciyyae rocynapcTBeHHast perucTpalus 3akiIoueHus
Opaka c yKa3aHHBIM JIMIIOM MOXXET CTaTh HEBO3MOXKHOM M3-3a OTCYTCTBHSI Y HETO OCO3HAaHHOW BOJIU
Ha BCTyIJIeHHE B Opak. A ecnu Opak ObUT 3aperucTpUpOBaH, HECMOTpPS Ha TO, YTO B MOMEHT €ro
3aKJIIOYEHUs] TICUXUYECKOe pPAcCTPOMCTBO JMIa ObLJIO OYEBUAHO, XOTS pELIeHHeM CcyJa
HeZeecrocoOHOCTh JIMIA U HE YCTaHOBJIEHA, TO Opak B MOCIEAYIOLIEM MOXKET ObITh IPU3HAH CYAOM
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HE/ICHCTBUTEIBHBIM BBUY HapyIIEHUS YCIOBHs, mpenycMoTpeHHoro cr. 9 Konekca, To ecTh
OTCYTCTBHSI TOOPOBOJIHLHOTO OCO3HAHHOT'O COTJIACHS Ha BCTYIUICHHE B Opak.

B TO xe Bpems orpaHMueHHE JEeCHOCOOHOCTH Tpa)kIaHWHA BCIEJCTBHE 3JI0YNOTPEOICHUS
CHUPTHBIMM HAllUTKaMU WJIM HApPKOTUYECKUMHU CpPEACTBAMH HE SBJSETCS MPEHSTCTBUEM K
3aKJIFOYEHUI0 Opaka.

PaccmoTpenHblii epeyeHb NPensTCTBUI K 3aKII0UEHUI0 Opaka, SBJISETCS HCUEPIIBIBAIOLIUM.
Otka3 oprana PAI'Ca B rocy1apCTBEHHON PErucTpalvy 3aKI0YeHUsT Opaka Mo MHBIM OCHOBaHUSM
OyZeT HerpaBOMEPHBIM.

VYcnoBust 3akitoueHus Opaka M OOCTOSTENBCTBA, MPENSATCTBYIOIIME 3aKIIOUEHHUIO Opaka,
JOJDKHBI  yCcTaHaBnuBaTbesa opranom PAI'Ca Ha MOMEHT TOCYJapCTBEHHON perucrpanuu
3aKroueHus Opaka. OO0 OTCYTCTBHU MPETSTCTBHIA JOIKHO OBITH 0053aTENIFHO YKa3aHO B 3asBICHUH
JIU1, BCTYNAIOIINX B Opak.

Kpome Toro, numa, Bcrymamomue B Opak, HpeaynpexIaroTcss 00 OTBETCTBEHHOCTH 32
COKpBITHE MPENSATCTBUI K BCTyIJIEHUIO B Opak. OIHAKO KOHKPETHBIX HOPM, YCTaHABIMBAIOIIHUX
(dbopMy 1aHHOW OTBETCTBEHHOCTH, B 3aKOHO/IATEIILCTBE HET.

CocrosBIIasicss TOCYJapCTBEHHas perucTpauus Opaka @pU HAIUYUU  T[PENsSTCTBUA,
npeaycMoTpeHHbsix cr. 11 Kopmekca maer ocHOBaHue lWIlaM, YKa3aHHBIM B 3aKoHE, TpeOOBaTh
MIPU3HAHUS TaKOro Opaka HeJEeHCTBUTENbHBIM B CY1I€0HOM MOPSIIIKE.

B Tom cnyudae, ecaun B opran PAI'Ca moctymaer cooOmieHHE O HAJIWYUM MPEMsSTCTBUNA K
3aKJIIOUEHUI0 Opaka KOHKPETHBIMH JIMIAMH, TOCYJAapCTBEHHAs PETHUCTPAlMs €ro OTKJIAIbIBAETCA.
OAHOBPEMEHHO 3asBUTEIIO IIPEIaraeTcsi IpeCTaBUTh COOTBETCTBYIOIINE JI0Ka3areiabcTBa. Opran
PAT'Ca nmo mpocsbe 3auHTEpPEeCOBAHHBIX JHI] MOXKET CaM MPOBECTH HEOOXOAUMYIO IMPOBEPKY.
EcTtecTBeHHO, YTO MpuU 3TOM JIMIIA, MOJABIINE 3asBJICHUE O BCTYIJIEHUU B Opak, YBEJOMIISIOTCSA 00
OTCPOYKE TOCYIapCTBEHHON PETUCTpalliu Opaka.

PykoBonutens oprana PAI'Ca Moxer oOTka3aTb B TOCYJAapCTBEHHOM pPETUCTpalluu
3aKJIIOYeHUs Opaka, €eciM pacrojiaraeT JoKa3aTelbCTBaMH, MOJATBEPKIAIOMIMMHA  HaTH4Ke
0OCTOSITENTECTB, MPEMATCTBYIOIINX 3aKIIOYEHUIO Opaka. Ecim ke cBeleHHs] 0 TaKuX MPENsTCTBUSIX
He OyayT MOATBEPKACHBI, TOCYIAapCTBEHHAs perucrpanus Opaka NPOU3BOAUTCS Ha OOMIMX
OCHOBaHUSIX.

Takum oOpa3om, HaMu ObUT MPOBEACH aHAIM3 YCJIOBHH U MOPSAIKA 3aK/IIOUEHHUs Opaka 1o
HOBOMY OpauHo-ceMmeitHoMy 3akoHonarenbcTBy PK. HacMoTpst Ha MoImHOe BIMSHHME BHENTHUX
(bakTOpOoB, MBI HOJJIEP)KMBAEM HAILErO 3aKOHOJATENs, KOTOPBI HAcTaWBaeT Ha TPAJUIIMOHHOM
MOHMMaHUU Opaka Kak CO03a KEHIIMHBI U MYXYHMHBI KOTOPBIN 3aKJII0YaeTCsi B YCTaHOBJIEHOM
3aKOHOM TOpsiIKe, C LEJbI0 CO3JaHUSA CEMbM, MOPOXKIAIOUIMA HMYIIECTBEHHbIE M JIMYHBIC
HEUMYIIECTBEHHbIE OTHOIIEeHUs Mexay cynpyramu (cr. 1 Kogekca). [loatomy unHble (hopmbI
(bakTHuecKux («HeJerajlbHble») OTHOIIEHUH MEXAy JIIOJIbMHU, HE COOTBETCTBYIOUIME YKa3aHHBIM
KpUTEpUSIM M HE MPOLICAIINE MPOUEAYPbl TOCYIapCTBEHHOW pPETUCTpAllUM, HE MOPOXKIAIOT
COOTBETCTBYIOLIMX TMPABOOTHOIIEHUH M COOTBETCTBEHHO HE HMMEIOT IOPUIUYECKU 3HAUYMMBIX
MOCJIEACTBUIM C TOYKMU 3PEHUS TPaKJAHCKOTO M OpayHO-ceMEWHOro 3akoHoaarenbcTBa. Ha Ham
B3IJISJI, BBEJIEHUE B IOPUINYECKUN 000POT TEPMUHOB: «TPAXKAAHCKUN Opak», «(DUKTUBHBIA Opaxy,
«MOHO-/TOMOCEKCYaJIbHBIM Opak» U T.JI. CO3JaeT JIOXKHOE BIEUATICHUE O HUX KaK pPa3HOBUIHOCTAX
Opaka M BeJeT K DPa3MbIBAaHMIO CaMOM HJed Opaka Kak 3aKOHHOTO HMHCTUTyTa. [loaTomMy MBI
MPU3bIBAEM K YHUCTOTE OQHUIIMAIBHOTO IOPUAMYECKOTO $3bIKA M COXPAaHEHUIO HalMOHAJIbHBIX
NPaBOBBIX TPAJMIMK, 3al0KEHHBIX B uMnepaTuBHbIX HopMax Kogexkca PK  «O Opaxe
(cynpyKecTBe) U CEMbEM.
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Bo-niepBbIx, X0Tenock Obl HAYaTh € TOTO, YTO COOOM BOOOIIE MPEICTABIAET OAHOMIObIN Opak-
3TO pacCIIUPEHHOE MPEICTABICHUE O CEMEWHOM COI03€, ATO OpaK MEXIY JIIOJbMH OJHOTO T0Ja, Ha
KOTOPBIM IO 33 [yMKe CTOPOHHUKOB TaKON KOHLIENIUH, JOJDKHBI pACIPOCTPAHATHCS TE K€ IpaBa U
0053aHHOCTH, KaKHM€ paCHpOCTPaHSIOTCA Ha TpaJuLUOHHbIE Opakud MeXIy MYKYMHAaMU MU
KEHILIMHAMHU.

bopn0a 3a u3mMeHeHue 0O0LIECTBEHHOW MOpaJId U MPU3HAHUE OOIIECTBOM OIHOIIOJIBIX OpaKkoB
HOPMAaJIbHOW DPAa3HOBUJIHOCTBIO CEMBM — OJHA U3 CaMblX B&KHBIX LEJIEH JABW)KCHHUSA
TOMOCEKCYaJIuCTOB 3a paBHOMpaBue. [Ipu 3TOM 1enbi0 JaHHOW OOpHOBI SBISETCS HMMEHHO
«TIOJIHOLIEHHBIN OJTHOMOJIBIA Opak», KOTOPBIN OTINYAETCS OT OOBIYHOI'O OJHOIOJIOTO I'PaXJAaHCKOIO
NapTHEPCTBA U UHBIX (JOpPM HETpaIUIMOHHBIX (DOPM COI03a TeM, YTO IOPUAMYECKH TaKOH Opak He
MMeeT 3HAUYUTEIbHBIX OIPaHUYEHMH U MpHUpaBHEH K OObIYHOMY, cTaHIapTHOMY. Kak Mbl 3HaeMm,
MIOJIHOLIEHHBbIE OJIHOMOJIbIe Opaku cerofHs peructpupyrorcs B Hunepnangax (¢ 2001r), bensrum (c
2003r), Ucnanuu (c 2005r), Kanage ( ¢ 2005r), [Hopryramuu (c 2010r), Aprentune ( ¢ 2010r),
Ucnannuu (¢ 2010r), Mekcuke (¢ 2010r) u HekoTopbix mrarax CIIA.

EnvHuYHBIE MOMBITKY MpPEACTaBUTENIEH CEKC- MEHBIIMHCTB 3apETrUCTPUPOBATh O(ULIMATbHBI
Opaxu ctanu orMedatbes ente B 1970- x ronax B CILIA. I1epBbliif 3aKOHONIPOEKT, KOTOPBINA MO3BOJISI
pPEruCTpUpOBaTh OJHOIOJBIE MapTHEpCTBa, Obul mpuHAT B Jlanum B 1988r, B ToM ke ropay
3aKJII0UYeHHEe Opaka MeXAy JIMLIaMU OJIHOTO I0Jla C HEKOTOPHIMHU IOPUINYECKUMU OTPaHUYEHUSIMU
Obu10 TaM Jeranu3zoBaHo. B 1993 rony maptHepctBa y3akonuwiau B Hopseruu, B 1994- B IlIBenuu, B
1996 rony- B HUcnangum u I'pennanaum, B 1998 romy- B Hupepnannmax, B 2001 romy- B
Ounnsaanu. B aToM ke roxy B Hunepnanmax jgeraan3upoBaiv MOJTHOICHHBIA OTHOTIONKIN Opak, B
pe3yibTaTe 4ero OJHOIOJIbIe Opaku CTaqu MMETh aOCOJIOTHO Te K€ MpaBa M 00S3aHHOCTH, YTO U
Pa3HOMOJIBIE.

B 2010 rony EBponeiicknii Cyn no nmpaBaM 4eaoBeKa MPHU3HAI IPaBO TOMOCEKCYaJIbHBIX Hap
Ha YBaKEHUE UX CEMEWHOM JKM3HM corjacHo cratbsMm 8 u 12 EBponeiickoii KonBenuuu o 3amure
IIpaB YeJIOBEKAa W OCHOBHBIX CBOOOJ, TakXe OTMETHIHM, 4To B EBpocoro3e He cyliecTByeT
KOHCEHCYca Mo MpobiemMe Jieraqu3aliuy 0JHONOJBIX OpaKoB, U Kax/1as cTpaHa periaeT 3TOT BOIPOC
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