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EHY um. JI. H. 'ymunesa, Kazaxcran, r.Acrana
Hayumnsiii pykoBogutens — Kynuknaesa M. K., crapmmii npenogaBaTenb kKadenpsl
MexayHaponsoro mpasa, PhD

[lleHreHcKOe MpaBO CIIOKUIIOCH HA OCHOBAHMM IIIEHreHCKHX COIIallleHUN 3aKJIIOYEHHBIX B
XX Beke. Ha cerogHAmHuil AeHb AESATEIBHO NPOUCTEKAECT IOBBIIMICHUE IIEHTC€HCKOW 30HBI.
JlepkaBbl, Bb€3/] B KOTOPBIE HCIOJHSIIOTCS LIEHTC€HCKOW BU30M, OYEHb MHTEPECHBI ISl TypU3Ma,
OHM Ha CETOHS HaOUpaeT 3HAYUTEIbHBIE 000POTH BO BCEM MHpe. OrpOMHOE 3HAYEHHE MOTy4YaeT 1
WMIIOPT TPYAOBBIX PECYPCOB M PA3BUTUE PBIHOYHBIX OTHOLIECHHWW B IUJIAHE IIEHICHCKOM 30HBI.
Nutepecen ToT (akT, 4To KpymHas IpoOb rOCyIapCTB, BXOSAIINX B MIEHTCHCKYIO 30HY, CUUTAIOTCS
ynenamu EBpo. Coroza. DTo cTaBUT mepen Hamu MpodieMy B3auMooTHolneHus mpaBa EC u
IIEHIN€HCKOTO TMpaBa. PackpblB JaHHYI0 TEMYy, Mbl JIyYIll€ BBISICHUM MEXaHWU3M pPa3BUTUA U
(dhopMUPOBaHUS IEHT€HCKOTO 3aKOHO/IaTEIhCTBA.

HapaBHe ¢ oOmenpu3HaHHBIME MEPKaMHU TpaBa, OMOCPEAYIOIMIUMH Jejia, BO3HUKAIOIIUE B
paMKax Kaxaoh u3 3-x omop u EBpocoro3a B 1EIOM, B TEKCType IPAaBOBOM CHUCTEMBbI
MPEOCTABICHHOT0 HAATOCYAapPCTBEHHOTO YUPEXKACHUS YCIOBHO CaMOCTOSATEIBHOE MPOCTPAHCTBO
3aHMMaeT TaK UMEHyeMOe IIeHreHCcKoe mpaBo. KoTopoe mpeacrapnseT u3 cedsi CUCTEMY MPABOBBIX
OOIIENPU3HAHHBIX MEPOK, PETYIUPYIONINX PA3TMYHbIE JIe7la, BO3HUKAIONINE MEXKIY Pa3TUIHBIMUA
rocynapcreaMu EBpoOrnbl B CBSI3M C YCTAHOBJIEHMEM HMH NPO3PAYHOCTH €AUHBIX IPEIEIIOB,
ONpPEACIICHUEM €IMHBIX MPABUJ W KPUTEPUHN 3ae€3/1a HAa UX TEPPUTOPHIO, OTMEHOU TaMOKEHHBIX
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MIPOBEPOK, MEMIAIONIMX BOJILHOMY TMEPEABMKEHUIO JIIOJ€H W TPOIYKTOB, BHEAPEHUEM OJIHOTO
BU30BOI0 PEXUMa Ha TpaHUIAX C «TPETBUMH TOCYJAapCTBAMHU», T.€ CO CTpaHAMHU TEPPUTOPHUS
KOTOPBIX HAXOJIUTCS 3a MpeJeNlaMy IIeHreHcKoro mecra. {1}

OCHOBHBIMU aKTaMH IPaBOBBIMU aKTaMH, IOJOKHUBIIMMH MPABUIIO HICHI€HCKOMY IpAaBY,
cranu Illenrenckuii norosop ot 14 utonst 1985 r. « O nocreneHHOM 0OTMEHE IPOBEPOK HA €IUHBIX
rpanunax» u lllenrenckas kouBenuust ot 19 urons 1990 r. « O ucnosnb3zoBanuu corjameHus 1985
roja.

[Ipexxae TONBKO, HYXHO MPOAHAIM3UPOBATh  CHUTYAI[MIO  Pa3BUTUA  IIEHI'€HCKOTO
3aKOHOJIATEeNbCTBA. UTO MO3BOJIUT OTJISIHYTH AaKThl, KOTOpPHIEC SBISUIMCH M COCTaBUJIU CUCTEMY
IIEHIeHCKUX JOTOBOPEHHOCTEH. JlestHus mieHreHckoro mpoiecca craproBana 14 utons 1985 rona,
korga B lllenrenckom 3amke B JltokcemOypre msath crpas - benbrus, JlrokcemOypr, Hunepnanmei,
OPI' u ®pannus 3axmounian CornameHue O MOCTENEHHOM OTMEHE KOHTPOJIMPOBAHUS HAa UX
€AVHBIX TPAaHUIAX B IMEJSIX YJAY4YIIECHUs MPOLEAYp MEPEIBUKEHUSI Tpak]laH, TOBApOB U YCIVT.
BBugy mnaaeHuss KOHTPOJHMPOBAaHMS Ha BHYTPEHHHMX TpaHUIAX CTOPOHBI TNPHUHSIM Ha cels
00s13aTeNLCTBA CHAOAUTH OXPaHOU BHENTHUE rpaHuIlbl. «OCHOBHOE 3Ha4YeHHE JaHHOTO COranieHus
- B3aWMHasg TOTOBHOCTh [IJII CHayajga yYHOPOCTUTh MPOXOXKICHUE JMIAMHA MACIOPTHOIO U
TaMOXXEHHOTO KOHTPOJIMPOBAHUS HA TPAHUIIAX MEXIY IAaHHBIMU TOCYJapCTBAMU, a JIajie€ U COBCEM
OTMEHUTH JAHHBIA KOHTPOJb» Takke cuuTaercs, YTO OCHOBHAS Mepa CIEAYIOUIEro pas3zesa 3TOro
COTJIAIICHUS - «IPUBEJACHUE B COOTBETCTBUE APYr C JAPYIOM 3aKOHOB U aJMUHUCTPATHUBHBIX
MOJIOXKEHUH B 00JIACTH MOTPAHUYHOTO KOHTPOJISA, YTO HAICJICHO Ha CO3/IaHHE €UHOTO BHU30BOTO
IpocTpaHcTBa B pamkax EBpomelickux cooOuiectB» Bo BCSKOM cilydae BBILIECKA3aHHBIE 3]1€Ch
MHEHUSI aBTOPOB T'OBOPSIT 00 OCHOBHOM 3HAY€HHUH JOTOBOpA: COMMKEHUU IMPOLEIyp U MPaBHI B
00JacTH TIOTPAHUYHOTO KOHTPOJIHMPOBAHHS W BU30BOHM IMOJUTUKH. [71e OBLIM yKa3aHbI MEphI, B
KOTOPBIX JOJDKHBI OBITh pealn30BaHbl B AJIUTEIHHOM BpeMeHH. OCHOBHOM sBIE€TCS YHU(DUKAIUS
3aKOHOB W aJMUHHCTPATHBHBIX TOJIOKEHUH B chepe 0e30MMacHOCTH TPAHUII, MTOCIIE TOBJICKIIee 32
co00l co3/IaHKe €IMHOTO BH30BOTO MPOCTPAHCTBA B pamkax EBpormelickux cooOmiecTB. 19 urons
1990 r. oHU U TE K€ CTOPOHBI IOCTABWIIX CBOIO MOANUCH B KOHBEHIIMIO, KacaloU[yl0Csl BHEAPEHUS
[llenrenckoro cornamenus 1985 r., umenyemoe kak Bropoe lllenrenckoe cornamenue. JlanHoe
cornamenue 1990 rona Bxitodaer B ceOs 142 craThu, KOTOpBIE pa3/IeeHbl IO TPYIaM 110 BOCbMU
paznenam. llpenocTaBneHHas KOHBEHUUS YCTAaHOBWJIA TIJIABHBIE OMNPEACNICHUS, OTPAKAIOIIME
MMOHUMaHHE B CBETE KOHBEHIIMM MPABOBOTO CTATycCa JIMI], MPAaBOBOrO CTAaTyca 3€Mellb, B paMKax
KOTOPBIX OHA JEUCTBYET. «/laHHas KOHBEHIHMs IOPUIMYECKH 3aKpenuia NPUHIMI MPO3pavyHOCTH
TPaHMI] MEXITY €€ rocyapcTBaMu-y4acTHUKaMu («BHYTpeHHUE TPpaHUIIBI pa3penieHo ePeceKaTh B
r7ie YrOJHO, HE TMOJIBEpPrasch KaKOMY-IMOO KOHTPOIIIO»), AOMOJIHUB JAHHBIN MPUHIMI MEpaMu B
OCTAJIbHBIX oOmacTsix». OmHOW W3 Mep KOHBEHIIMM CUWTAETCAd BCTYIUICHHE €IMHUYHOU
EBponeiickoit Bu3bl. Ho «OTMEHa TMYHOrO KOHTPOJIMPOBAHUSI HA BHYTPEHHUX I'PAHMIIAX HUKAK HE
MENIaeT OCYIIECTBICHUIO MOJOXKEHUH cTatbu 22». OTciofa cienyer, 4To IMpH YCTaHOBJIEHHUU
BOJIBHOCTEH JIMIIa HUKAK HE 00s3aHBI 3710YMOTPEOISATh YK€ UMEIOIIMMHU Y HUX MpaBaMu. BHenrHue
TPaHMIIBI TIEPECEKAIOTCS B KOHKPETHO YCTAaHOBJICHHOE BPEMs B CICIHAIBHBIX MMYHKTAaX KOHTPOJIA.
[Ipu sTOM ycraHoBineHo, yTo ¢ 1993 maccaxupbl BO3AYIIHOTO peiica W3 JpPYrux CTpaH,
OCYIIECTBIISIONINE TIEPECcaJKy Ha BHYTPEHHHUE BO3MYIIHBIE PEUCHI, «IIPU BHE3E MPEABAPUTEIHHO
OyAyT IPOXOIUTH JINYHYIO MPOBEPKY, PABHO MPOBEPKE PYUHOU KIIaIu HA TEPPUTOPUU adPOIOPTaA, B
KOTOPBIM MPUObUT MEXTYHAPOAHBIN peicy. {2}

Bpewmst mpeObiBaHus, B CBSI3U ¢ KOTOPBIM HCTOJIB3YETCsS KOHBEHITHS, HE Ooliee TPEX MECSIIEB.
OCHOBHBIM JIOCTH)KEHHUEM COTJIANIIEHUSI CYUTACTCS €HAsI BU3a, KOTOpas JECHCTBYET HA TEPPUTOPUU
BceX cTpaH. B paccmaTpuBaeMoil KOHBEHIIMM H3Jaraercs o poju VCrnoaHUTENbHOrO KOMUTETA 1O
pPEryJIUPOBAHHUIO BOIMPOCOB, KACAIOIMIMXCS PACCMOTpPeHHUs 3asBieHud. PakT B TOM, UYTO ITa
KOHBEHIIMsI AT MpaBO CBOOOJHOTO TEPEIBUKEHHS HAa CPOK He Ooyiee TpPEX MECSIEB JIHIAM,
KOTOpPBIE UMEIOT BUJ] Ha )KUTEIHCTBO B OJIHON M3 CTPAH-YYaCTHHII TAHHOTO JJOTOBOPA.

PaccmaTpuBast 5T0 ¢ TOUKH 3peHUs 1eNel U HaXOXKISHUS COTJIAIICHHS] OYEBUIHO, UTO kKe 00
bIII€ 3HAYMMBIM SIBJISIETCS] 201 IIEHT€HCKBIA TOTOBOP. 1Bl JOTOBOP HA3BIBAETCA «O T'PaJallMOHHOMN
OTMEHE PEeBH3UI B €IMHBIX I'paHUIaX». B cliydae eciu B3sTh CYIIHOCTh, B TAKOM CIy4ae HEKTO 00
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ee BKIIIOYAeT YTBEPKIACHHUS, PU3bIBAIOIIME TAlbHEHIIIee MpaBoTBOpUYECTBA. 1bIii JOoroBop 0e3 3Toro
MIPaBOTBOPUYECTBA HUKAK HE JOCTAaTOYHO AeiicTBoByeT. [10400HBIM c1TOCOOOM, OHO TOJIBKO MOATOIK
MBacT B (HOPMUPOBAHHE IIEJION OpraHU3alUH EHIeHCKOT0 OJTHOMOoYHs. B ciydae eciu B3sTh 201
IIEHT€HCKBII I0TOBOP, B 3TOM Cllydae ONpeessis COrIacHO HauMEHOBaHUI0, OHO IIPU3BAHO OCYIIIEC
TBUTH NMEPBOHAYATIBHYIO KOHBEHLIMIO. Takoe 1oroBop chopMHpPOBAIIO TTIABHBIA TEPMUHOIOTUYECKH
i arperat, OCHOBBI B3auMoJieicTBUS, [lleHrenckyio nH(GOpPMaTUBHYIO KOHIIETIIHIO. YTO C(HOPMUPOB
aJlo NefcTBUTENbHYHCUCTEMY HcTioHeHHs 10# koHBeHuu. Kak pa3 ¢popmupoBanue npucrnocoodie
HUs (YHKIIMOHUPOBAHMS, @ HUKAK HE MOMPOCTY YTBEPKJIeHUE OOCIIaHUul CTpaH COoriacHo GopMUpo
BaHUIO OpPTraHU3aIMK MOCHIIANIO YUPEKACHUEM OpPraHU3alUy HIEHT€HCKOTO MOJIHOMOYHSI.

B 1991 r. k menrenckomy aorosopy npumknHyimu Ctpana u Ctpana, a B 1992 r. u Dmnana. K 3
aBepmeHuto 1996 r. takum (o6pazom Beas npuMkHyIu Ctpana, Ctpana u Ctpana. KonudectBo coy
YaCTHUKOB BBIpacTao, u B Aekadpe 1997 nera cemo npumkHynau Crtpana. B mapte 2001 nera B mipo
1[ecce UCTIOHEHUS JIMHUM onepanuii coyyactHukamu Lllenrenckux goroopo Havanu Ctpana u C
TpaHa, 4YTO HUKaK He mpeacTaniensl uwieHamu EC.

K 3aBepmenuto 2007 nera [lleHrenckoe JOrOBOpP CyIIecTBOBaIO moaMaxHyTo ceiiyac 30 rocy
napctBamu. Takum (00pazoM Beab UMeETCsl OOJIBbIIOE OTIMYNE CPEIU BHEIIHUX
IIPEAUCIIOBUM COIVIAIIEHUS B CHITy M IIPAKTUYECKOM aHHYJIALUENH COCEAHOT0 KOHTpoaupoBanus. [Ip
WJISKAIINI Ha30p CIIOCOOEH SIBIATHCS OTMEHEH TOJIBKO JIMIIB €CJIU CAENaHbl BCET/a TeX. 00CTOsITe
necTBa (coenuuenue K LlleHreHckoit mHGOPMATUBHON OpraHU3aIym)». {3}

[lenrenckoe JOrOBOP IpamupoOBalIo U UHbIE cTpaHbl. OHO CO/IEHCTBOBAIO HUKAK HE TOJIBKO JI
uiIb 001er4eHuIo GOpMaTLHOCTEH PSIIOM CKPEIIEHUH MTPEAESIOB (PU3HOIOTHIECKUMHU JTMYHOCTSIMH,
OJTHAKO M COAEMCTBOBAJIO MHBIM (POPMAIIBHOCTSIM, JIEJIaBIINM Jierde Oa3apHble B3aMMOOTHOIICHHUS.
Takoe yObIcTpHITO IpOLIeAypa (POPMUPOBAHHS PHIHKA. PYKOBOJICTBYSCH JTaHHOMY, CBOWCTBO KOHTPO
JUPOBAHUS HUKAK HE CTaJIO OBITh MOXYXe. B ciaeacTBum 3TOro coeAMHEHNE CTalo ObITh OYEHb aKTH
BU3HPOBATHCS.

I'naBHBIMU HbIOaHCaMU IIIeHreHCKHMX TOTOBOPOB MPEACTABICHBI: 1) 000I0IHOE PUHITHE BOXK
aK, 4TO BPy4aTcs rOCy1apCTBaMu-
y4acTHHUIIAMH; 2) BHEApEHHE 00IeH GUTyphl BH3bI, YTO (PYHKIIMOHUPYET B paMKax MECTHOCTH TOCY
JapCTBYYACTHHUIL; 3) aHAIU3 M [MOCTAHOBIICHHE MPOOJIEMBI O MPEIOCTABICHUH YKPBITUS B JTFOOOM CIT
ydae TOJIbKO JIMIIb OJWH CTpaHO#; 4) mojuieiickoe coBMecTHas pabora. {4}

C Bpemenu nakoproparuu LlleHreHcknx 1oroBopoB AMCTEpIaMCKUM cortanienuem, Lllenre
HCKO€ BO3MOKHOCTh 3aXBaThIBAET CYIIECTBEHHYIO 3HaUUMOCTh B JibroTe EC. PackpbIThbie BHYTpEHH
We TIpeieIibl COEHCTBYIOT (POPMUPOBAHUIO B3aUMOOTHOIIICHUN CTpaH-
coyuacTHUKOB EC B TshkeOHOI 001acTu, mapTHepCcTBAa paOOTHUKOB MOJUIMU U OpraHU3alui I0CTH
un. B cienctBum aToro Bxoxkaenne B LLIeHreHcKyto 001acTh, SBISETCS HEOTHEMIIEMBIM PSIOM BX
oxxaeHuu B Coros.

Crycerst 10 net B mocieIcTBUHM HHKOpIIOpupoBaHus LIIeHreHCKOoro 3aKOHOJaTeIhCTBA B BO3MO
xHocTh EC, B 2009 r. 6bU1 ycTaHOBJIEH OCHOBHOM akT o01ecTBa o Buzax. PaspemmutensHbiit akT 20
09 r. obmataeT HEMOCPEICTBEHHOE BIIMSHUE, HUKAK HE UMEEeT He0OX0AMMOCTh OYKBa B paTH(HUKAIIH
U, OykBa B MOJIM(UKAIIUK B FOCYJapCTBEHHOE MPaBO CTPaH-
yneHoB. K cTpanaM, 4To y4acTBYIOIOT B IPUHSTHH 3TOTO JIEHCTBHS U TIOKOPSIOLIMMCS €TI0 BO3JIEHCT
BHUIO, IPUHA/IJIEIKAT BCET1a CTPAHBI-
uiieHbl [IIeHreHCKuX TOCTIKeHH, N3bsITHEM npeacTaBisercss CTpaHa, ¢ Ieblo KaKoi o0menpu3H
aHHBIX MEPOK 3TOT0 JeHCTBUS 00JIaal0T TOJIBKO HEO0OS3aTeNIbHBINA BU. Y TBEPXKICHHUE Pa3peIInTell
BHOTO KOJIEKCa OBLIO COMPOBOKIAEMBIM BBEICHUEM MHOTOUYUCIICHHBIX TTepeMeH B LIleHTeHCKyro KO
uBeHiuio 1990 r., {5}a kak pa3 yuuThIBaeTCSI HEKOTOPOE KOJTUYECTBO UMEIOIIUXCS B HEW HOBEII, 1T
penonpeneneHHbx B-1-
bl CKJIOHHOCTHI0 EC MPOAYKTUBHO 3alIUTUTH KPYT MHTEPECOB JIFOJIeH CTpaH, HUKAK HE MPeACTaBIIs
IONIMX YICHaMH OOIIECTBa, OJTHAKO MPOCSIINX O MPEIOCTAaBICHNHN BU3bl. K HIM MpUHAIIEKAT YTBE
PKICHHS, OTMEHSIOIINE BPEMEHHbBIE BU3bl PAaBHO KaK IIEHI€HCKUE BU3bI OCOOCHHOTO BHUJA.
[IleHreHcKui pa3pelIUTENbHBIA aKT OTUYKIAET CBOEOOPA3HbIl YBICUEHHOCTh B CBSI3U C JIJISl TOTO, O
yaTo Ob1 HEKTO OblT ycTaHoBieH B pamkax EC. Tumom, Takum (00pa3oM OTMETUTh OPraHU3aTOPOM
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MIPABOTBOPUYECKOTO XOJIa € IeNbI0 MPUHATHS 3TOTr0 KoJieKca cunTanack EBpokomuccus. Jlokyment 6
BlJI YCTAHOBJIEH PAJIOM IIOJHOIPAaBHOM yuacTuu EBponapiamenTta B pamkax onepanuu. Kondurypa
IIUEH B KaKOH Opaicsi TOKYMEHT MPEeCTaBIseTCS MOPSAIO0K 00 peleHne B paMmkax kitoueir EBpo
nosHoMouusi. C 3TOro Mecrta NosBIseTCs HauleKaluii mpolieMa 0 3TOM, KaKoe BeJlb POJIb 3TOTO 11
eMCTBUS C LIETBIO TOCYIapPCTB, YTO HUKAK HE MPEICTaBlIeHbl WieHaMd EBpo 0ObeAMHEHNS, OTHAKO Y
yacTByromux B lllenrenckux noroopax. B camom konekce pacckassiBaeTcs, 4To ke «3naHHbli B
¢durype «pernamenta», Akt O6mectBa o Bu3zax (Paspemmrensupiii akt) 2009 r. uMeeT 4eTKUM BO3[
eiicTBrUEeM, B TAKOM Clly4ae IPUHUMATh HUKaK HE UMEET HEOOX0UMOCTh B KaKOW-1100-

WK patupuKanuy 1100 MoIU(PUKAIK B TOCYJAPCTBEHHOE 3aKOHOIATENLCTBO». OCOOEHHO OroBap
MBAETCs IPABUJIO HETOCPEACTBEHHOI'O BO3AEHCTBHS 3TOrO KO/IeKca B a0COMOTHYIO 30HY. Hekto Hu
KaK He MIMEeT HEOOXOJUMOCTh B KOTOPOM HJIM 00ECIIEUUTEIIbHOM HOPMOTBOPYECTBE.

VY cTaHaBIMBAETCs, YTO K€ HEKTO PaCIIUpPsIETCsl B BCErAa rocyjapcTBa-

Koneunoctu EBpo o0benunenus. ['ocynapctsa, paBHo kak Octpos, Ctpana, Ctpana u CtpaHa, Ha3
BIBAIOTCS B TEKCTE PABHO KaK IPYNIIMPOBAHHBIE U BKIIOUUTCS MIPEJICTABICHUE IIEHI€HCKUE CTPaHBbl,
uTo BKIMOUaeT cTpansl IEC 1 Npou3HeceHHbIe IpyIupoBanHbie cTpanbl. C LENbi0 JaHHBIX CTPaH
JAHHBIM aKT KpOMe TOro 0OpeTaeT eCTeCTBEHHBIN BU. B nmonoxeHusax kojaekca oropapuBaeTcs JaH
HBIM TOKYMEHT, paBHO KaK pa3BUTHE U (OPMUPOBAHUE YTBEPKIEHUN IPOTOKOJIOB, YTO HAXOAUIUCH
3aKJIFOYEHBI C HUMH PSI0M BXOKACHUU B IIEHreHckoe MecTo. [1o100HpIM cioco6oM, TyT npaso EB
PO 00bEMHEHHSI HUKAaK HE MOIPOCTY MPEJICTaBISIETCs 3aKOHOAATeNbCTBOM EBpo 00betuHEHMS, O
HAKO U IIEHI'€HCKUM 3aKOHOAATEIbCTBOM. Y TBEP)KICHHE OJOOHOI0 HEMAJIOBAXKHOT'O C LIEJIbIO LIEH
TEHCKUX CTPaH BaYKHOT'O IOKYMEHTAa OKOPSETCS TJIaBHBIM 3aKOHAM, BBEJIEHHBIM C II€JIbIO IEHCTBUI
EBpo oO6beannenus. P41oM 1aHHOM TPYIHO 0XapaKTepPU30BaTh JAHHBIA aKT BHYTPEHHUM C LIEJIbIO
IpYNIHPOBAaHHBIX CTPaH, TAKUM (00pa30M paBHO KaK OHM HUKAaK HE BCTYHAIOT B OOIIEeBpONEHCKUI
o0beuHeHue. [ Toro HUKaKk He MEHbIIIe NOMYJIsIpU3aLus CUIIbl 6e3 nociaeayroei paTuguKanm
U 3asBJISET O 3TOM, YTO K€ JJOKYMEHT IpUoOpén ectecTBeHHBINH BU. [loMuMo 3TOT0, 0 MOJ00HOM €
OCTOSIHUU MPEAMETOB HEOOXO0AUMO 3asIBIIATh C ITOT0, YTO )K€ €AMHUYHBIEC IPYNITUPOBAHHBIE CTPAHBI
CyMEJH NPUHUMATh yyacThe B paboTsl KoMuccuu psaom mnoaiepxku COOCTBEHHBIX COBEIIATENbH
BIX OpraHU3alMi, YTO XKe COJICHICTBOBAJIO TyILIEBHOMY HPAaBY.

JlanHbIH aKT {6}B CHILy pacnops/JKa, 4YTO YCTAHOBJICH B BBIIIOJIHEHHUE KOJEKCA, OTMEUYEHO, YTO
K€ ITOT aKT OTHOCHUTCS TOJIBKO COBOKYITHOH BbE3IHON NoJIUTHYECKUE Aedareny EBpo oObeauHeHus
, HUKaK HE JJOTParuBasch JOJITOBPEMEHHBIX BOXKAK, YTO OCTAIOTCS B BEACHUH CTpaH-

YJIEHOB BIUIOTH JIO IPUHATHUS COOTBETCTBEHHOT0 3aKoHOIaTenbcTBa EBpo 00beaunenus.IIpexne
YeM aHaJM3UpOBATh JOCTHKEHHUS HbIHE JAEHWCTBYIOLIETO KOJEKCa, HEOOXOIUMO OOpaTUThCS K
HIeHreHckomMy kozaekcy 2006 ropa, ¢ KOTOpbIM IPOBEJEHA CBA3b LIEHTEHCKOro koxaekca ot 2009
roga. B xonekce 2006 emie oTCYyTCTBYET TEPMHUH «acCOLMHMPOBAHHBIE TOCYAApCTBa», a TOBOPUTCS,
KaK O E€BpOIEHCKHUX CTpaHax, «He Bxomammx B EBponeiickuil Coro3, HO ydacTBYIOIIMX B €ro
«llIeHreHCKUX OCTHMKEHMSIX». 3Je€Ch TaK)K€ YCTAaHOBJIEHBbl HCKIIOUEHHUS JUIsi HEKOTOPBIX CTpPaH,
KOTOPBIM /Il JEUCTBUSL B OTHOLIGHMM HHUX OTHAENbHBIX IOJIOKEHUH Kojekca Tpelyercs
MHTErPUPOBATh B CBOE HAIMOHAJILHOE 3aKOHOAATEIbCTBO, €CJIM OHM MOKEJAIOT.

Oco0writf nHTEpec B kogekce 2006 roga uMmeeT ctathsg 39, B KOTOPOH OTMEHSIOTCSI OTJEIbHbBIE
MOJIO)KEHUS IIEHNeHCKOW KOHBEHIMM O IPUMEHEHMM NIEHIeHCKOro corjameHus 1985 rona.
BozHukaer pa3symHbI Bompoc. Beap Koaekc He sBIsSETCSd IO CBOEH FOPUAMYECKONW IPUPOJE
MEXIYHapOAHBIM JA0roBOpoM. IIpu 3TOM OH mocsraeT Ha U3MEHEHHE KOHBEHIIMHU, KaK KIIIOYEBOTO
nokyMeHTa. Kak e pomyckaercs Takoe u3MeHeHue? Jljig 3Toro 3ariasiHeM B TEKCT KOHBeHIUH 1985
roga. B COOTBETCTBHM € MOJIOKEHUSIMU IMYHKTa 2 ctaThu 142 naHHOW KOHBeHIMU «/3MeHEeHus B
HacTosmyo KoHBeHIIHI0, KOTOpbIe TPU3HAaHbI HeoOXxouMbIMU JloroBapuBatonumucs CTopoHamH,
MOJAJNIeXKAT paTUQUKAUN, OJOOPEHMIO WM MNPUHATHIO». TO ecTh MOXKHO CKa3aTb, 4YTO cama
(dbopMyIHMpOBKa aKTa, BHOCAILIETO U3MEHEHHUS TOBOPHUT O TOM, YTO B JIAHHBIM aKT MOXHO BHOCHUTb
n3MeHeHuss u 0e3 parudukanuu. OO OSTOM TOBOPHUT OTIEICHHE CIJIOB, «PAaTH(PUKAIII,
«0J100peHNe», IIPUHATHE» 3AISATHIMH, a TAKXKE COI030M «UJIM». YUYUTHIBAs MPaBUiIa TPAMMATHKHU U
MpaBWJIa JOTUKU IMOJIy4aeTcs, YTO JaHHOE TOJI0KEHUE OCTaBJISIET CTOPOHAM BO3MOXKHOCTh CaMHUM
BbIOpaTh MEXaHU3M IMPUHATUS U3MEHEHHH. DTO MOXKeT ObIThb 1o ¢opMmMe He 00s3aTe’abHO
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MEXIyHapOAHbIH qoroBop. [lomydaercs, 94To TakuM crocoOOM OBUIO CAaHKIIMOHUPOBAHO BHECEHHE
W3MEHEHMH B KOHBEHIMIO IYTEM BHYTPHOPraHU3allMOHHBIX M3MEHEHUH. JTO 0coObIM 00pazom
CTaBUT AaKThl, IPUHATHIE B paMKaxX HHCTUTYTOB EBpomeickoro corw3a B paMKax CHCTEMBI
[Hlenrenckux aktoB. OHM CONMKAIOTCS ¢ MEXIYHAapOAHBIMU JOrOBOPAaMH B FOPUAMYECKON CHIIE
IIPpY CAaHKLIIMOHUPOBAHUU B CUIIy MEXIYHApOAHOIO JAOrOBOpa. JTO MPUAAET UM KAU€CTBEHHO MHOE
nmoHuManue. {7}

Konekc, npunsareiii emé B 2006 roay npeacTaBisieT HEMaJblii HHTEPEC Ui HAc, TaK Kak OH
HEePBbIM IpHJAI OOJIbIIOE 3HAYEHUE AKTaM HHCTUTYTOB E€BPOIEHCKOro COK3a BO BIMSHUM Ha
IIEHI'€HCKUN TIpoIiecc. DTOT KOJIeKC ObUT MPUHSAT MPU paBHOM ydacTuu EBporneiickoro nmapiamenra.
IIpunsATHE €T0 B IEPBOM YTEHUHU CBHUIETENBCTBYET O TOM, YTO €r0 IOJOKEHUS HE BbI3BAJIM KAKUX-
1100 cepbE3HBIX MPOTHBOpEUHil. Eciii TOBOpUTH 0 copepikaHuM, TO B3I HA €r0 TEKCT MO3BOJISIET
CKa3aTb, 4TO HOBbIN Kozaekc 2009 roga 3BOIIOLUOHUPYET U HE TEPSIET CBS3U CO CTAPBIM KOJIEKCOM.

HoBb1l1 KOJIeKC MMeN LENb0 COCPENOTOUYUTHCS Ha MTPaBUIIaX U IIPOLIEypax BbIIAYU B CBSI3H C
TE€M, 4TO paHee He Obula YHHU(HUIMpPOBaHA BblJauya BM3 BO BCEX IIEHIEHCKUX rocynapcrBax. B
OTIIMYHE OT CTaporo KOJEKCa HOBBIH KOJEKC 3akpemus 0Ooyiee HOBYI TEPMUHOJIOTHIO,
(GUKCUPYIOIYI0 OCOOCHHOCTh CTaTyca OTIENbHBIX TIOCYAAapCcTB. Temepb, 3aKpenuB TEPMHH
«IIEHI€HCKHE TOCYAAapCTBa» YCTPaHAETCA IUCKPUMHUHALAS CTPAaH IIEHTEHCKOro IIpolecca IIo
IIPU3HAKy 4WieHCTBA. /11 HUX €CTh €IUHOE MOHATHE. ACCOLIMMPOBAaHHBIE TOCY1apCTBa, KaK TEPMUH,
¢bukcupyer 6osee TecHyIO cBs3b ¢ EBponeilickum coro3om. {8}

IIpu nanbHelieMm paccMoTpeHuu Bompoca llleHrenckoro kopekca OynyT paccMaTpUBaTbCA
ob0a Kojekca B MX OpraHmdeckoi B3ammocBs3u. Komekc 2006 roma HOCHUT Ha3BaHHME KOJEKca O
rpanunax, kogekc 2009 roma HasplBaeTCs KOJAEKCOM, YCTaHABIMBAKOIUM BU3bl. ClieZ0BaTENbHO,
HOBBII KOJICKC HE TIOJIMEHSIET, a JIOTIOIHSET, B OTIEIBHBIX MOJI0KEHUAX MOTUDUIIHPYET IOJIO0KECHHUS
IIPEIBIAYILErO KOJEKCa.

Ecnu 6path qpyrue nCTOUHUMKU HIEHT€HCKOIO IIPaBa, B MPEAbLAYIIMX IJIaBax ObUl HCCIIEI0BaH
OCHOBHOM NOJXO0J K UCTOYHMKAM IIpaBa B 1I€JIOM, HICTOYHHMKH IpaBa EBpoIelcKkoro corsa, a Takxke
pacUIMpeHNe IIEHICHCKUX COTJIAIEHUM, UX BXOXKJICHHME B CUCTEMY IpaBa EBpPOIIEHCKOro CO3a.
Cpenu MCTOYHUKOB IIEHI'€HCKOTO IpaBa ObUIM BbIIEJNEHBl TaK Ha3bIBAEMbl€ ILICHICHCKHUE
I0roBOpEHHOCTH. M3 3TOH CHUCTEMBI SIBHO BBIOMBAIOTCSl IICHTEHCKHE KOIECKCHI, KOTOpBIE OBLTH
pa3oOpanbl B mpeabiayniel rinaBe. OHM  yXe SIBHO BBIXOJSAT 3a Mpeaesibl IIEHIeHCKUX
JOTOBOPEHHOCTEN M3-3a SIBHO MHOTO YpOBHS akTOB. VX craTyc Oyner uccienoBaThCs B JaHHOM
IJIaBe, CKOpEe C TOYKM 3PEHHUs MX B3aUMOCBSI3M C MHBIMM aKkTaMu IpaBa EBpormelickoro corosa.
Takxe 37ech OyyT BBISIBJIEHBI UHbIE HCTOUHUKH, KOTOpBIE MOSIBUWINCH B (hOopMHpyIOIIEMcs ITpaBe
[IleHreHCKUX rocyapcTB U 00OpeTaroNIyI0 Bce 00MbINYI0 chepy AesATeIbHOCTH.

Jns nHadana mnpoaHanuszupyem pemieHus IlleHreHckoro VCHoOJHHUTENBHOTO KOMUTETA,
u3JaBIIero 3a Bpems cyumiectBoBaHus Oosnee 200 aktoB. Cpeam pemieHuil VICroJHUTETHHOTO
KOMUTETa MOKHO NpuBecTH npumep Pemenus llleHreHckoro MCHOIHUTETRHOTO KOMHUTETa OT 28
anpens 1999 r., KoTopbIM OblIa yTBEpIKIEHA 0011ast KOHCYJIbCKash HHCTPYKLUsA. B gacTHOCTH B HEM
YTBEPKJICHO IOHATHE eAauHas Bu3a. «EauHas BH3a - 2TO paspelleHHe WM pPEIIeHHE, KOTOpoe
BBIpaXKaeTcsl B MpUKperuieHnH Jlorosapusatomieiicss CTOPOHOH cHenualbHONM Mapku B IAcIopT,
JOKYMEHT Ha MOE3[IKy WJIM WHOW JEHCTBHUTENBHBIA TOKYMEHT, HAIOIIMI MPaBO Ha IMEPECEUCHHUE
rpaHuiy. TaM ycTaHOBIIEHBI JOKYMEHTBI HEOOXOIUMBIE JJIs [TOJyYEHHsI BU3bI, IIPOIielypa BblIauu.
VYceraHOBNIEHBI M cnienuaibHble Npoueaypsl. lIpenycMoTpeHsl ocHOBaHUS A OTKas3a B BbIJaye
BHU3bl. XOTs Ha JIaHHBII MOMEHT 3TO YCTAaHOBJIEHO BH30BBIM KOJIEKCOM, HO Ha NEPBOHAYAIBHOM
JTarfe 3TOT aKT ObLJI BAXKHBIM ILIarOM.

CrnenyonM MHTEPECYIOIIMM pelleHHeM VCIOTHUTENBHOrO KOMUTETA SIBISIETCS pPELICHHE
UcnonautensHoro komurera 23 utoHs 1998 roga mo mramMnoBKe MacmopToOB BblAadye BU3BI. DTOT
aKT, KaK CJeIyeT M3 €ro COJEp)KaHWs, BBIHECEH B pa3BUTHE mpenapiayiero. OH COOEpKUT
TpeOoBaHUs, Kacaolluecs: MPaBUIbHOCTH MPOCTaBJICHUs TedyaTu Ha JIoKymeHTax. [lo cBoeil cytu
HAIlOMHMHAET TUIIOBON PErJIaMEHT.

Taxxe wumerorcs Pemenus Illenrenckoro ucnoiaHuTensHOro komurera «O NpoATIEHUU
€IMHON BuU3b», «O BplIade BHU3 Ha rpaHuue». Kak BHJIHO elle M3 HMX HA3BaHUSA 3THU BU3HI

5573



PEryIUpYIOT OTAEIbHBIE crieluuuecKkue BOonpockl. [lomydaeTcs, 4To penieHns: UCTIOIHUTEIEHOTO
KOMHTETA PELIatoT 001I1e BOIPOCH KaK KPYITHOI'O 3HaYEHHUs 110 NPUMEPY KOHCYIbCKONW MHBEHIIUH,
KOTOpPBIE TPU YTBEPXKACHUU aKTa TaKOTO 3HAYEHHUS HA YPOBHE KOHBEHLUH OY/ET CII0KHO BHECTH
W3MEHEHMs B JaHHbIM aKT. VICHONHUTENBHBIH KOMMTET ObICTpee OTpearupyeT Ha BO3HMKArOIIue
CJIIOKHOCTH. PemieHuss mo BOIpocaM INTAaMIIOB M HMHBIM BOIIPOCAM MEJIKOIO XapakTepa sSBHO
MEJIOYHBI, IO9TOMY MX IIPUHUMATB IIPOLIEC HA YPOBHE KOMUTETA.

PaccmoTpeB naHHble M3 3TOH CTaThM OBUIO M3Y4E€HO HMCTOYHUKHM MPaBa, PEryJIHUPYIOLIMX
OTHOILIECHMS, KOTOpBIE CKJIaJAbIBalOTCA B cdepe LeHreHckoro npouecca. Passutue Illenrenckoit
30HBI B OyyIlleM HE TOJBKO HE OCTAHOBUTCS, HO U MPOJOJIKUT Pa3BUBATHCA, KaK B IIMPUHY, TaK U
B IIyOMHY, NpuYeM yxe B camoe Omkaiimiee Bpemsa. Kakue nanbHelne U3MEHEHHS MOTYT
oxugarbesi B pa3BuTuu llleHreHckoro mpaBa M ero npakTudeckoMm npumeHeHuH? Ilpomormxut
BO3pacTaTh KOJIMYECTBEHHBI COCTaB y4acTHUKOB IIIeHreHCKHMX coOrnamieHui, a CleJOBaTEIbHO,
pacumpsitcsi rpanuibl LlleHrenckoil 30HbI M OyaeT pacTH YpOBEHb B3aUMHON HHTETpAIlUH €e
YJICHOB
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CankoB Poman Baagumuposuu
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CTyIeHT I0puIn4ecKoro (akynbTeTa CeuaaIbHOCTH MeXIyHapoaHoe npaBo EBpasuiickoro
Hanmonanenoro Yuusepcurera um. JI.H. I'ymunesa, Acrana, Kazaxcran Hayunslif pykoBoauTesns
— cTapuinii mpenoaasarens kadeapbl MexayHapoanoro npasa PhDKynukmaesa M.K.

Hampasnenue pa3Butusi obecriedeHus EBpomeiickoro coro3a 0O0YCIOBIEHO HE TOJBKO
JOCTHKEHUEM IIEeTM SKOHOMHUYECKOTO MPOTpecca MpH Pe3yJbTaTHBHOM COTPYIHUYECTBE, HO TaK
*e Ha 3((HEeKTUBHOM Pa3BUTUH COIMANBHBIX MOTpeOHOCTEH rpakaan Epponeiickoro Corosa.

CnoBo «coluanbHbIN» MOXHO PacCMOTPETh B JIBYX CMbIC/Iax. B mepBoM — Kak CHHOHUM
CIIOBa «KOJUICKTHBHBIN», T.e. 00O3HAUAIONIUI J1000€ SBIIEHWE WM MPOIECC, MPOTEKAIINUNA B
OTHOIICHHUAX MCXKAY JIIOAbMHU, JPYIrUMU CY6T)€KTaMI/I O6HI€CTB€HHI)IX B3alMOOTHOIIICHHUH
(rocynapcTBo, PEANPUSATHUS, OOIIECTBEHHBIE OpTraHU3aIUH | JIp. ).

B ©Oonee y3koMm cwmbicie, comuanbHas cdepa BKIOYAET HE BCE OOIIECTBEHHOE
CYIIECTBOBAHHE, a JIUIIH 0COOYIO CHCTEMY OTHOIICHUI 10 COPTUPOBKE OOIIIECTBEHHOTO OOraTCTBa
MCXKAY PAa3IMYHBIMU NPEACTABUTCIIAMHA KIIACCOB U COUMATIBHBIX I'PYIIIT HACCIICHH. Hmenno B »Tom
3HAYEHUH JaHHBI TEPMUH BXOJUT B TaKUe MOHATHUA, KaK COLMATBHOE TOCYIapCTBO, COIUAIBHOE
oOCITyXKMBaHUE, COIMATILHAS 3aIUTa, COIMATbHAS YKOHOMHKA, COIMAIILHBIC ()YHKITUH TOCYIapCTB
U TaK jJanee.
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