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BKJIQJl B MPOTPECCHBHOEC PAa3BUTHE MEXIYHAPOJHOIO KOCMHYECKOTO IMpaBa, B TOM YHCIE U IO
BOTIPOCY COBEPIICHCTBOBAHMUS IPABOTO CTaTyca KOCMOHABTOB.
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HOPMATHUBHO-ITPABOBOE PET'YJIMPOBAHUE ME/IUALIUU B I'PA’KIJAHCKOM
IMPOLHECCE PECITIYBJIMKHU KA3AXCTAH

CapcenOounoBa Maauna Kaiiparopna
s.madina.k@mail.ru
Crynentka ropuanueckoro ¢axynsrera EHY um. JI. H. I'ymunesa, Acrana, Kazaxcran
Hayunsbiit pykosogurens — J1.b. Toneyxanosa

Memnstomuecss COLMaIbHO-D)KOHOMUYECKUE YCIOBMSI OKa3blBAIOT CBOE BIMSHUE Ha
IOPUANYECKYIO0 TPAKTUKY TpakKIaHCKO-TIpollecCcyallbHOTO IMpaBa. Halmromaercss TeHAEHIMS K
IIPUMEHEHHIO IHPOKOT0 KPyra METOAOB B Pa3pelIEHUH T'PakJIaHCKO-IIPABOBBIX CIIOPOB, KOTOPHIE
MOrjauM Obl CTaTh aJbTEPHATHBOM CYAONPOU3BOJICTBY U  HalpaBieHHblE Ha OoJibliee
YIOBIIETBOPEHUE MOTPEOHOCTEN CIIOPAIIUX CTOPOH. OAHUM M3 TaKUX METOJIOB SIBISETCS MHCTUTYT
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MeAMaliK, KOTOPBIA TMOJYYWUJ C HEJABHUX TOp 3aKOHOJATENbHOE 3aKperuieHue B PecmyOmmke
Kazaxcran.

B nacrosiee Bpemsi CylIecTByeT MHOXKECTBO OIPEACIICHUM JTaHHOMY IMOHSTHIO, KOTOPbIE
PacKpbIBalOT €ro 0COOEHHOCTH KaK Crocoda MpaBoOBOrO PeryupoBaHUs CIIopa, HO UX 00IIas CyTh
CBOAMUTCS K COBOKYITHOCTH MPUEMOB, METOJIOB U TEXHOJIOTHI, KOTOPbIE MO3BOJISIIOT Pa3pelInuTh
CIOpPBI, HE JOBOJS Jefia 0 CyAe0HOro MpOU3BOACTBA MPU MOMOIIM HEUTPAIbHOM TpeThel CTOPOHBI
B CIIOpE, KOTOPBIH CTPEMHUTCS IOBECTH N0 KOMIpOMHCCa, Hamboyiee OJarompusTHOTO IS
criopsux cTopoH [1].

O nepcrekTuBax MpaBOINPUMEHUTEIBHOMN MPAKTUKE UHCTUTYTA MEJIUALIUKA CBUICTEILCTBYET
YCHEWIHBbIM OMBIT 3amajJHbIX CTpPaH, MPUMEpPhl pPa3peuieHHs CIOPOB B TPAJUIMOHHOM IpaBe
Ka3aXxCKOro Hapoja.

B 3apy0OexxHbIX cTpaHax MeAuanus MOJy4usia pacnpocTpaHEHUE BO BTOPOM mojoBuHE XX
BEKAa, B YAaCTHOCTH TMOJYYHUB MPAKTUKY B PEryJUPOBAHUU CIOPHBIX CUTYallMM TaKUX CTPaH Kak,
CIIA, BenukoOpuranus, ABCTpaius, Havyajla IPUMEHATLCA U B cTpaHax EBporbl. [lepBbie ONBITHI
MPUMEHEHUSI MEIUAIMU CBS3aHbl C PA3peIICHHEM CIIOPOB B CEMEHHBIX OTHOILICHHUSAX, 3aTEM
HAYMHACTCS PAaCIpOCTpaHeHre B 00JIee CI0KHBIX KOH(PIMKTHBIX CUTyalusx [2, €. 15].

Bo mHOrux 3apy0exHBIX CTpaHaX MHCTHUTYT MEIUAIlMA UMEET KPENKYI 3aKOHOJATEIbHYIO
6a3y. Hanmpumep, B eBpomelickux CTpaHax, MHTEIPUPOBAHHBIX B EBpocoro3, yrBepxkieH Kopekc
MeIMaTopa, U3JaHbl TUPEKTUBBI, KOTOPhIC PETIIAMEHTHPYIOT JAEATEIbHOCTh MeanaTopos[3, €. 115].

Komuccuss OOH pa3zpabortana TumoBol 3aK0H O MeAWAIluU, B TOSCHUTCIBHOW 3amKCKe
KOTOPOTO BKJIFOYEH 0030p IO MPaBOMPUMEHUTEIEHOMY YPPEKTY U IOPUINYECKON 00s13aTSIIbHOCTH
COIJIAIICHUS, JOCTUTHYTHIX B XOJ€ MEIWallid, B CTPaHax, IJIe WHCTUTYT MEIUAlluU  yXKe
npuMeHnsiercs [2, €. 16].

Cucrema mnpaBa B CIIIA umeer cBoro cnenuduky B cepe NPUMEHEHUS MEIHAlNH, B
YaCTHOCTH, CTETICHb BIUSHUS JAHHOTO WHCTUTYTA B pa3pelICHUH CIIOPOB HACTOJBKO BEJIHMKA, YTO
MPAKTUYECKH MOAABIIAIONIAS YacTh CIIOPOB pa3peniaeTcs MpHu MOMOIIM MEAHALUU, CYJbs MOKET B
71000 MOMEHT MpepBaTh CyACOHBIN MPOLIECC M HAIPABHUTh JIENIO K Menuaropam [3, €. 116].

B BenukoOpuTaHuM CyIlIeCTBYeT OMNpEJCIICHHbIE MEXaHU3Mbl, KOTOpbIe HAaAESIIOT
MEMAIMOHHBIC CIIOCOOBI Pa3pelICHUs] CIOPOB  OCOOBIMH IPHUBEJICTHUSAMH, HAIpPUMEpP, CTOPOHA,
KOTOpasi OTKa3bIBaeTCS OT MEAMAIMH, MPEJIOKEHHON Cy/IOM, HECET BCE PacXobl MO CyneOHOMY
neiy, Jaxe B cilydae BeIMTphIIIa B cyne [3, €. 117].

B I'epmanuu 10pUCTHI U MPaBOBEABl 0053aTEFHO M3Y4aIOT KYpChl MO0 MEAHAIIMU, KOTOPBINA
BKJIIOYEH KaK MOCTOSHHBINA KOMITOHEHT B yUeOHBIC IJIaHBI IOPHINYECKUX YUeOHBIX 3aBeIeHH [2, C.
20].

BocTounsie ctpanbl, Takue kak Kurail, Maaus, Anonus Takxke mMupoKo MPUMEHSIOT METOIbI
MEIUATHBHOTO pa3perieHus cropos [3, ¢. 20]

OTeyecTBEHHBIE TPABOBEABl CUMUTAIOT, YTO METOJIbl Pa3pEIICHUs] CIOPOB, HMEIOIINE
MpU3HAKA MEAMAlMU OBUIM XapaKTepHbI U ISl TPAJAULMOHHOTO Ka3aXCKOro MpaBa, B YAaCTHOCTH
CBSA3BIBAIOT WX C MHCTUTYTOM OHEB, KOTOpPHIE CTPEMIUINCh K YPETYJIUPOBAHUIO CIIOPOB
COOTBETCTBEHHO LIEHHOCTHBIM 53KBHUBAJICHTAM, B PYCJE€ MNaTPUOTHU3Ma, F'YMAHHOCTH U B LEIAX
COXPAaHHOCTH €JMHCTBA M CIUIOYEHHOCTH 0011ecTBa B 1ies0M[4].

TakuM 00pa3oM, MIHUPOKOE PACIIPOCTPAHEHHE MEAMAIMU B PA3PEUICHHH CIIOPOB Pa3NTUYHON
CTENEHU IOPUCIAUKIIMA CBHUJIETEIBCTBYIOT O €ro 3(P(EeKTUBHOCTH M HEOOXOIUMOCTH H3y4YEHUS
3apy0eKHOTO OMBITA JJIS TMOBCEMECTHOTO MPABOMPUMEHEHUs B Halled cTpaHe, KOHEYHO ke C
YYETOM TPAJAMIIMOHHBIX HOPM IIpaBa M OCOOCHHOCTEH fopuandecKkoi cucreMsl B Kazaxcrane [5].

Ha coBpeMeHHOM dTame OOIIECTBEHHOTO Pa3BUTHS HAOIIOJAeTCS YCIOKHEHHE XapakTepa
CIIOPOB, TPEOYIOMIMX THOKHUX IPABOBBIX METOJOB, 3a4acTyl0 MOJOOHBIC CIOPHI NPHBOAAT K
JUINTEIBHBIM CyOeOHBIM TsHkOaMuU HE BcerJa MNPUBOAAT K pe3ylbTaraM, COOTBETCTBYIOIIUM
HWHTEpECcaM CHOPAIINX CTOPOH.

B Kazaxcrane B Hacrosiiee BpeMs TMOBBIIIACTCS HMHTEPEC K BHECYAEOHBIM CHOCOOaM
paspenieHusi CropoB, B YaCTHOCTH, peanu3aius KoHIenuyu mpaBoBoW MOJUTUKH PecmyOnuku
Kazaxctan na 2010-2020 roasl mnpeamnonaraeT BHECEHHE M3MEHEHHMM B TMpolieccyalbHOE
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3aKOHOJATELCTBO M B IMPABONPUMEHUTEIBHYIO  MPAKTUKY BOCCTAHOBUTEIHLHOTO
npaBocynus. HeoOXoquMocTh JNaHHBIX M3MEHEHMH MPOJMKTOBAHA MPHOPUTETOM MPHHIIMIIOB
T'YMaHU3alM{ CYIOTIPOU3BOJICTBA, BAYXHOCTHIO ONTHMHU3AIMHU ITPOLECCYaTbHBIX Mporeayp|6].

B Hactosiiee Bpemsi cOpMUPOBAHO MPaBOBOE IMOJ€ JUIsl MPUMEHEHUS  MeIualud B
IpaX1aHCKOM IIPOLECCYaJIbHOM IIpaBe.

28.01.2011 6bu1 mpunsar 3akoH PK «O Memmanum», KOTOPBIH TO3BOJISET PEryJIUpPOBAThH
O0IIIeCTBEHHbIE OTHOIICHUS B chepe OpraHU3aluK MEANALNH, B 3aKOHE ONPEACTICHbl TPUHIIMIIBI U
MpoLeaypa NpoBeICHUS MeUAIlNH, ONPEENICH CTaTyC MeanaTopa u chopMyIMpPOBaHbI TPEOOBAHMUS
npeABSBIsIEMbIC K Menuaropy [7].

3akoHoM PK «O BHeceHMM U3MEHEHMI U TOMOJIHEHU B HEKOTOPBIE 3aKOHOJATEIIbHBIE aKThl
Pecnnybnuku Kazaxcran mo BompocaM Meauanuu» ObUIM BHECEHbI M3MEHEHHs, JOMOJHEHUS B
MPOLIECCYaTbHOE 3aKOHOJATENBCTBO B cdepe MpolecCyalbHbIX MpaB U 005S3aHHOCTEH y4aCTHUKOB
rpouecca, IPUMEHSIOINX MEIUalMio, a TaKKE HCIOJIb30BaHUS B CYJONPOU3BOACTBE MTOIOBBIX
JOKYMEHTOB I10 pe3ysibTaram Meauaruu|8].

3akoH ompenensier 00JacTh TPUMEHEHHMS MEAWAlUU: CrHopbl (KOH(IUKTBI) B cdepe
MIPaBOOTHOLIEHUH T'Pa)KAaHCKOr0, TPYIOBOr0, CEMEHHOr0O MUHOTO XapaKTepa, aTakKe yroJlIOBHBIC
7enia  ONpPECTYIUICHUSAX HeOONBIION M CpemHed TSHKECTH, HCKIIOYCHHEM SIBISIFOTCS CIIOPHI, B
KOTOPBIX OHOM M3 CTOPOH SIBJIIETCATOCYIaPCTBEHHBIN OpPraH.

Hano oTmeruTh, 4TO Meamanus - 3TO HE albTepHATHBA CYIy, a CHOCOO0 BHECYAeOHOTO
paspelleHus crnopa npy NOMOIIN MeauaTopa, To ecTh (hopMa MOCpeHNYECTBa B CIOPaXx.

[Tpouenypa menuanuu HOCUT JOOPOBOJIBHBIM XapakTep, TO €CTh, MOXKET NPUMEHSTHCS B
Clly4ae BOJICU3bSIBICHUS JBYX CTOPOH.

Meauanust npuMeHsieTcsl Ha JII000M U3 3TaIoB pa3pellieHus CIopoB, A0 0OpalleHus B Cy/,
60 mocie Havana cyne6Horo mnpoiecca.

I'TIK PK, BBegennsiii B aeiictBue ¢ 1 suBapst 2016 roma comepKUT HOPMBI, KOTOpPbHIE
OTIpeETSAIOT MopAnoK Menuanuu. B wactHoctH, B yactu 1 crareu ['TIK PK o yperynupoBanumu
CIIOPOB B TOpSAKE MEIUAlMM CKa3aHO, YTO CTOPOHBI MMEIOT IPaBO [0 YyAAJEHUs cyaa B
COBELIATENIbHYI0 KOMHATy Ha OJTane pa3OuparenbcTBa CyAOB IIEPBOM, amleUIALUOHHOM,
KACCallMOHHOM WHCTAHIMM 3asBJIATh XOJATAiCTBO 00 YperylupoBaHMM cIOpa B HOPSIKE
meauaruu|9].

Yacts 4 crateu 179 I'TIK PK gaet BO3MOXHOCTB ITpH MEAMALIUU B CYZ€ MEPBOIl MHCTAHIINH,
neperaBarh JeNo Apyromy cyase. C xomaraiicTBa CTOPOH MEIMALMI0 MOXKET NPOBOJUTBH CYHbs,
KOTOpBIH MPUHMAET y4yacTHE B IPOU3BOJCTBE Jeia

[Tpu npoBeneHNN MeAUaLMK B ANlEJUIALIMOHHOM CyJ€ EJI0 NEPENACTCS OHOMY U3 CyIeH U3
KOJUIETHAJIbHOTO COCTaBa cya

B cratee 180 I'TIK PK permameHTHpyeT 3akitou€HUE COTJAIICHUS OO0 YperyaupoOBaHUU
criopa B mopszke menuanuu u ero ucnoysnenune. Yacrteio 1 crateu 180 I'TIK PK ormeueno, uto
CYIbsl TIPOBEPSET COACPKATEIBHYIO YaCTh COTJTIAIICHUS 00 YperyJupoBaHUU CIIOPa, Pa3pElIeHHOTO
MeAualue M BBIHOCUT OINpEAENIEHHE O €ro YTBEpKACHMM M Ha OCHOBAHWU €ro MpeKpaliaer
HPOU3BOJICTBO 110 Aeiy[9].

B uactu 3 crateu 180 I'TIK PK ormewaercs, 4To ecnu Meauanus HE CMOTJIA Pa3pelInTh
CIIop, JIeJI0 paccMaTpuBaeTcs B ob1em mopsake [9]

Takum o0Opa3zom, Menuanus TPEACTaBISET BBICOKYIO COLHUAIbHYIO 3HAYMMOCTh B
YpEryJIupOBaHUM CIOPOB, IO3BOJISET JIOCTUTaTh JOTOBOPEHHOCTh Ha OCHOBE KOHCEHCYCA,
corJacus.

Tem He MeHee MeaualMsIHEe IPUMEHSETCS ellle B Ka3aXCTaHCKOM OOILECTBE IIHPOKO, 3TOMY
€CTh HEKOTOPbIE OCHOBAHMS:

— TIIpoliecCyallbHOE 3aKOoHoAaTenbcTBO PK comepxutT HENOCTaTouHO HOPM, KOTOpBIE
MO3BOJISIIOT MHTETPUPOBATh MEJIMALIUIO B TPaBoByIO cuctemy PK;

— KpOME TOTO, CyAeOHBIH CMmoco0 pemeHusl CIOpoB Tpenanosiaraer 0Oojiee HU3KHE
(buHaHCOBBIE PACXO/bl, HEXKEIH YCIYTH MEANATOpa;

— CKasbpIBaeTcsi 0Oojiee BBICOKasl CTENEHb JIOBEpUsS CyJy, KaK OpraHa TIoCyJapCTBEHHOTO
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IIPUHYX/IEHUS B Pa3peLIeHUH CIIOPOB;

— HEOOXOIMMO TakXK€ OTMETHTh HHU3KYI0 HMH()OPMHUPOBAHHOCTb HACEJIEHUS O WHCTHUTYTE
MeJUaluy, ero JISTMTUMHOCTH U IIPABOBBIX BO3MOKHOCTSIX;

— MEAMaTOpbl, KaK TPETbM JIMIA, YYACTBYIOIIHE B PAa3pellieHUHd CIOPOB, MOJIY4aroT
BO3HArpakJIecHUE 3a CBOM YCIYTH, TO €CTh MMEIOT KOMMEpPUYECKUE BBITO/bI, OJHAKO HaOIr0AaeTcs
HEJIOCTaTOYHBIN YPOBEHb «PEKJIaMbl», MAPKETHHIOBBIX IPHEMOB MequatopoB [10]

Takum oOpa3om, MpUMEHEHHE MEIUallMKM KaK albTePHATHBBI B pa3pelieHUH KOH(IHUKTOB
UMeeT MepcreKkTuBHoe Oynymee. OaHako He0OXOAUMBI OJIArONPUSATHBIE YCIOBUS JUIsI TOTO, YTOOBI
MeAualus craja MpaBoBOM Tpaauiuei. B yacTHocTH HE0OXOIUMO MPEAOCTAaBIATh TpakIaHaM,
NPEANPUHUMATEISIM U IOPHINYECKOMY COOOIIECTBY B LEJIOM aJeKBaTHYIO HH(oOpManumo o
MeJHalKi, YTO IO3BOJIUT OOECHeYMBaTh IMOHMMAHUE €€ CYTH MU  IOJIOKHUTEIbHbIE MOMEHTHI,
KOTOpbIE OHAa MOXET IpenocTaBUTh. C MO3MLUU COLUAIBHON 3HAYUMOCTH MEIUALUS I[103BOJIUT
KOHCTPYKTUBHO MOJXOIUTh K PEHICHUIO KOH(IMKTHBIX CUTYyallMil, 4TO OyAeT MOBBIILIATh CTEIEHb
rapMOHU3AIMH B Ka3aXCTaHCKOM OOIIECTBE.

CnucoK HCI0JIb30BAHHBIX HCTOYHUKOB:

1. KyrokoB [I. B. Menuanus Kak adbTepHATUBHBIA CHOCOO paspemeHuss KOH(IMKTHBIX
curyauuit [Texcr]| // I'ocynapcTBO M mpaBo: TeOpHsl M NMPaKTHKA: MaTepUaibl MEKIyHap.
Hayd. KoH(. (r. Yensbunck, anpens 2011 r.). — Yensabunck: [IBa komcomornbia, 2011. —
C. 127-129 /I http://www.moluch.ru/conf/law/archive/37/53/

2. Hammukamswm L[.A. Menuanus B COBpeMeHHOW MpaBoBoi mpakTuke // [Icuxonornyeckas
Hayka u obpazoBanue. 2014. Tom 19. Ne 2. C. 15-25.

3. XKwumun I A. Lenu rpaxIaHCKOTO CYAONPOM3BOJACTBA M HMX pEajH3alys B CyIe NEpBOM
uHcTaHuuu. -M.: UznarensctBo «loponeny, 2000. - C. 205.

4. Kum O.B. Memmanms B Kaszaxcrane: akryanpHbIe TMpOOJEMBI H  TEPCIEKTHBHI
paszsutus//Bectauk KasHY.—2011/http://articlekz.com/article/9792

5. T'abbacoBa A.C. [loTeHnMan MeaMaluy B PETYIMPOBAHIH TPYIOBBIX CIIOPOB B PecmyOmmke
Kasaxcran// Bectauk KasHY.—2011/ http://articlekz.com/article/9270

6. O Konuenmuu npaBoBoil nmonutuku Pecnyonuku Kaszaxcran wa mepuon ¢ 2010 mo 2020
roga. Yka3 Ilpesunenrta PecniyOiuku Kazaxcran ot 24 asrycra 2009 roga Ne 858

7. 3axon Pecnybnmuku Kazaxcran ot 28 sBaps 2011 roma Ne 401-IV «O memmanum» (c
W3MEHEHHUSIMH U JOMOIHEHUSAMU 10 cocTosiHuIo Ha 31.10.2015 1.)

8. 3axon PecmyOmukum Kazaxcran ot 28 stuBapst 2011 roga Ne 402-1V «O BHeceHnN H3MEHEHUH
U JIOTIOJTHEHUH B HEKOTOpBIE 3aKOHOAaTeNIbHbIe akThl Pecyonuku Kasaxcran mo Bompocam
Meauaum»

9. I'paxnanckuii mpoueccyanbHblii kogekc Pecny6muku Kaszaxcran. Kopekc PecmyOmmku
Kazaxcran ot 31 oxTs16ps 2015 roga Ne 377-V 3PK.

10. U6paeBa A.C. UucTtuTyT Menuanuu B Kasaxcrane: mpoOiIeMbl U MEPCIIEKTUBEL. - BecTHHK
Ka3HY. Cepus ropuauueckas. - 2012. - Ned. - C.12-16.

IHOHATHUE MOPAJIBHOI'O BPEJIA 110 KK3AXCTAHCKOMY
3AKOHOIATEJBCTBY

Cardanaunosa bek3ar CanumikaHOBHA
satbaldinovabika@mail.ru
Maructpanr 2 kypca ropuanyeckoro gaxynsrera EHY um. JIL.H. 'ymunena, Acrana,
Kazaxcran
Hayunsnii pyxoBoaurens — J[.b. Toneyxanosa

5583


http://www.moluch.ru/conf/law/archive/37/53/
http://articlekz.com/article/9270
mailto:satbaldinovabika@mail.ru

	111
	Обложка
	Титул.эл. сборника 2016


