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MPHTU 351.4.3
N.C.Cakraranosa', A.5.Mycaea’

Eepazuiickuii nayuonanvuwiii ynusepcumem umenu JIL.H. I'vmunesa, Acmana, Kazaxcman
(E-mail: Aridnis@mail.ru’, aliva02.85@mail.ru’ )

IIpaBoBasi mpupoa 10roBOpa CypporaTHOro MaTEPHHCTBA, €r0 0COOEHHOCTH

AnHoTanus. B craThe paccMOTpeHa IpaBoBasi MPUPOJIa BOSHUKHOBEHUS IIPABOOTHOIICHUH B chepe CyppOraTHOro
MaTCPUHCTBA. IOPSIOK H YCIIOBUS OILIATH MATCPHAITBHBIX PACXOI0B, [TPaBa, 00SI3aHHOCTH M OTBETCTBEHHOCTH CTOPOH,
pa3Mep u MOPSIOK KOMIeHcanuii u np. M3ydeHbl Bce 00CTOSTEIhCTBA BOSHUKHOBCHHS JOTOBOpA CYyppOTraTHOTO
MaTCPUHCTBA, BCC MEIIbYANIIINE JICTAH, HAYWHAS OT IIPOIecca TPAHCIUIAHTAUY IMOPHOHA, 3aKaHYHBAsI IIOBEJACHUEM
CyppOTaTHOI MaTepy BO BpeMs OCPEMEHHOCTH U TIOCIIC POJIOB.

KitoueBbie ciaoBa. CypporarHoe MaTepUHCTBO, JOTOBOPHBIE OTHOLLIEHUS, CYNPYKECKO-cemelinble OTHOILEHUS,
IpoIIeIypa IKCTPAKOPIIOPATEHOTO OILIOJOTBOPCHHUS, ODepeMeHHOCHIb.

DOI: https://doi.org/10.32523/2616-6844-2018-124-3-87-92

B kazaxcraHCKOW IOpUANYECKON MPAKTHKE 32 MOCIETHHE TO/bl aKTHBU3UPOBAIUCH OPTaHU3AIUH 110
OKa3aHUIO TIOCPETHUIECKHX YCIYT B cpepe cypporaTHOro MmaTepuHcTBa. [losBienne Takux oprannzannit
Ha OusHec-ppiHKe KaszaxcraHa BbI3BaHO MOTPEOHOCTSIMM TEX, KTO OKa3bIBAE€T YCIYTH CyppOIraTHOIO
MaTEpPUHCTBA U TEX, KTO TAKMMHU YCIyraMH XOYeT BOCHOJIb30BaThcsA. OCHOBHBIE NPOOIEMBI, KOTOpPBIE
MOTYT BO3HHKHYTb B XOJI€¢ JaHHBIX IPABOOTHOIICHUH: HeXXeJIaHNue CyppPOraTHO MaTepH nepenaTb peoeHka
3aKa3yMKaM; HeKelaHue OMOJIOTMYECKUX POAMTENICH MOyuyuTh peOeHKa OT CypporaTHOH martepu Jndo
OIIATHUTD €€ YCIYTH UJIH JKe HeHa IexKalllee OKa3aHHe MaTepraibHOM ITOMOIIH, CBSI3aHHOH C CO/Iep)KaHneM
CyppOraTHOM MaTepu u zp.

IIpenoTBpalieHeM yKa3aHHbBIX IPOOJIEM SBISIETCS IPABUIIBHO COCTABICHHBIN 10r0BOP CYyppPOraTHOrO
marepuHcTBa. CunTaeM, YTO MCCIEJOBAaHME IIOCTABJICHHOW TEMbl HA CETOJHSIIHMNA JAE€Hb OYEHb
aKTyaJlbHO, TAK KaK aHATM3UPYEMBIil BU PAaBOOTHOLLICHNUH Bce OoJibIle 1 OoJibIiie HabUpaeT «000POTHI».

B xauecTBe 11enu paboThI aBTOP ONPEISTUII HCCIICA0BAaHHE TPABOBOM CYIIIHOCTH JOTOBOPA CypPOraTHOTO
MaTEpPHHCTBA M €ro OCOOCHHOCTEH B TEOPHHM W TpakTHKe. JlOCTHXKEHHE DTOW IEeNd BO3MOXKHO 4epe3
peanu3anuio CIeIyroNIuX 3a/la4: aHalu3 NMPABOBBIX HOPM, PETYJIHPYIONIMX MPaBOOTHOIIEHHS B chepe
CYyppOraTHOIO0 MaTEpPHHCTBA, a TAK)KE COACPIKAIINX ITOJIOKEHUSI AOTOBOPA CyppOraTHOr0 MaTepUHCTBA;
M3yUYCHHE IOPUANYECKOI MIPAKTUKHU I10 JIeJlaM O CyppOTraTHOM MAaTEpPUHCTBE; BBISIBICHHE HEIOCTAaTKOB B
3aKOHOJATENNbCTBE M pa3padoTKa MPEeATOKEHUH M0 COBEPIICHCTBOBAHUIO CEMEHHOI0 3aKOHOIATENbCTBA
B JJAHHOM HaIIpaBJICHUH.

[IpaBooTHOIIEHHUST B cdepe CypporaTHOro MaTepHUHCTBA perynupylorcs riaBoii 9 Kopekca
Pecy6mmmku Kazaxcran «O Opake (cympyskectse) u ceMbe» 0T 26 aexadps 2011 roxa [1]. o mpuaATHS
JAHHOTO HOPMAaTHBHOTO IPABOBOTO aKTa BOIPOCH! CYyppOraTHOIO MAaTEpPUHCTBA HE PEryJUpPOBAINCH B
3akoHonaresbcTBe Pecyonuku Kazaxcran.

Cornacho ct. 55 Kogekca Pecniy0nmku Kazaxcran «O Opake (cynpyKecTBe) U ceMbe» OT 26 aexadpst
2011 ronma (mamee Komekca) B coaepikaHHE JIOTOBOpa CyppOTaTHOTO MaTepUHCTBA B 0053aTEIbHOM
MOPSIZIKE TOJKHBI OBITH BKIIOYEHBI:

- TAaHHBIE O CYINPYyTax, KOTOPHIE BBICTYMAIOT 3aKa3UMKaMH, M O CyppOTraTHOM MaTepu;

- IOPSIIOK M YCJIOBHSI OIUIAThl MaTEpHAIbHBIX PACXO0B HA COACPKAHUE CyppOTraTHON MaTepy;

- IIpaBa, 0053aHHOCTU M OTBETCTBEHHOCTh CTOPOH IPH HEUCIIOJIHEHUH YCIOBHUIl 10r0BOPA;

- pa3Mmep U MOPSIOK KOMIIEHCAIMH, IpeaycMOTpeHHbIX myHKToM | crathu 57 Komekca PK «O Opake
(cympyxectBe) u cembe» [1].

B cooTBetcTBUU co cT. 54 Kozekca 1oroBop cypporaTHoro MaTepHHCTBA 3aKIII0YAETCs B MTUCbMEHHON
(dopme 1 B 00513aTEIBHOM MOPSIIKE TOJKECH OBITh YAOCTOBEPEH HOTaprycoMm [1].

ITopsnok 3aKiI0UeHHS TOTOBOPA CyppPOraTHOr0 MaTepUHCTBA peryiupyercs IlpaBunamu coBeprieHus
HOTapUATBHBIX JIEHCTBUH, yTBepkIeHHbIME [Iprukasom MunucTpa roctuiinu PecniyOnmku Kazaxcran ot
31 ssaBaps 2012 roga Ne31 (manee IlpaBuna), a umenHo m.i. 214-216 [2].

B cootBerctBum ¢ . 215 IlpaBun cypporaTHas MaTh 1OJKHA NPEIOCTABUTh HOTAPUYCY CIAEAYIOIINI
nepevYeHb JOKYMEHTOB!
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- OpUTHHAN 3aKJIIOUCHUS] METUIIMHCKON OpraHu3alny;

- OPUTUHAJ CIIPABKH O COCTOSTHUM 37I0POBbs peOeHKa (eTeii);

- OPUTUHAJBI CBUJICTEIILCTB O POKICHUM peOcHKa (JeTeil);

- 3asBJICHHE COIJIaCHE OT CYIpyra Ha 3aKjIl0YeHUEe JOroBOpa O CypporaTHOM MAaTEpUHCTBE U Ha €€
y4acTue B IporpaMMe CypporaTHOrO MaTepUHCTBA [2].

[lepBble nBa MOKyMEHTa OCTAIOTCS B Aeiax HOTapuyca B opuruHaie. C OpUTHHAIOB CBUACTEIBLCTB
0 poxjeHuH peOeHKa (IeTeil) 3aBepsIOTCS KOMHH, KOTOPbIE TAaKKe OCTAIOTCS B JCJIONPOU3BOJICTBE
HOTapuyca. JlaHHbBIE IOKyMEHTBI HEOOXOAMMBI JIJIsl TOT'0, YTOOBI CyppOTaTHAas MaTh MOTJIA TIOJITBEPIUTD,
YTO OHA 3/I0POBA U MOKET POJAUTH 3JOPOBBIX I€TeH. 3aKOHOJATENb [I0JIAraeT, YTO HAJTUYHUE Y CyppOraTHOM
MaTepH JIETeH, He CTPAAIONINX XPOHUISCKUMH U IPYTHMHE TSHKEIBIMU 3a00JIeBaHUSMU, 00y CIIaBIINBACT
€e CIOCOOHOCTh BBIXOJIUTh aHAJIOTHYHO 370poBoro pedbenka. Kpome toro, n.1 ct. 56 Kogekca PK «O
Opake (CynpyXecTBe) U CEMbE» YCTaHABJIMBACT CIEAYIONME KOHKPETHBIE TPEOOBAHUS K CyppOraTHON
MaTepu:

- momxHa ObITh B Bo3pacte ot 20 10 35 ner;

- IMETb YJOBIETBOPUTEIHHOE (PU3HUUECKOE, TICHXUYECKOE U PEIPOTYKTUBHOE 3I0POBbE;

- IMETb COOCTBEHHOTO 3710pOBOTO pedeHka [1].

B tom ciyuae, ecnu cypporaTHas MaTh HaXOJAUTCSA B Opake, TO HEOOXOAMMO COTJIacHe Cynpyra Ha
y4acTHe €€ B porpaMMe CypporaTHOro MaTepUHCTBA U HA 3aKIIOYEHUE COOTBETCTBYIOIIETO JOTOBOPA.
JlanHOe TpeOoBaHME BBIIBUTACTCSI C I1ENbI0 cOO0qeHust HopM cT. 34 Koekca PK «O Opake (cynpyxecTse)
Y CEMbE», COTIIACHO 9.3 KOTOPOH «JIJIsl COBEPILICHHUS CACIKH, TPEOYIOIIe HOTapuaaIbHOTO YAOCTOBEPEHUS,
CIEAYeT MOJIYUYUTh coriacue Apyroro cynpyra» [1]. Ykazanubie 3asBICHUs COCTABIISIOTCS Y HOTapuyca
Y HA HUX yJIOCTOBEPSETCA MOTMHHOCTD MOMUCH 3asBUTEIIA.

Ecnu e cypporaTHast MaTh B 3aperUCTPUPOBAHHOM OpaKe HH C KEM HE COCTOUT, TO COOTBETCTBEHHO,
OHa JOJI’KHA HAIIMCATh Ha UMSI HOTapHyca 3asBJICHHE, YTO HA JaHHBIM MOMEHT OHA B 3aPETUCTPUPOBAHHOM
Opake HH C KEM HE COCTOUT, M Ha YKA3aHHOM 3asBIICHUU YIOCTOBEPSETCS TOUTHHHOCTh TIO/ITUCH.

Kpowme Toro, HoTapuyc ucTpeOyeT OT 3aKa34MKOB CISAYIONUH IIepeYeHb JJOKYMEHTOB:

- CBUJICTEJIBCTBO O 3aKJIIOUCHUU Opaka;

- 3aKJIIOYEHHE MEAUIIMHCKOM OpraHu3aluyd O NPUMEHEHUU BCIOMOTATEIbHBIX PENpPOAYKTUBHBIX
METOJIOB U TEXHOJIOTHH C TOJHOW M McueplblBarIeld nHopManued 00 MCIOIb30BAHHBIX IS 3TOTO
OmoMarepualiax CaMHX JIHII, XKeJIAIIIUX UMETh peOeHKa, Tn00 JOHOpCcKoro OaHka[2].

HctpeboBaB cBHIETENBCTBO O 3aKJIFOUYCHUU Opaka, HOTApUyC TaKUM 00pa3oM MpoBepseT OpavyHbIe
OTHOIIICHHUSI 3aKa3YMKOB, TOCKOJIBKY B KAYECTBE 3aKa3UMKOB MOTYT BBICTYIATh TOIBKO JIUIIA, COCTOSIIINE
B 3aperUCTPUPOBaHHOM Opake. Komwsi cBHIeTeIbCTBA O 3aKIFOUEHUH Opaka J0KHA XPaHUTHCS B JIeax
HoTapuyca. Takxke npuodIaeTcs K JOroBopy ¥ XpaHUTCs B IPOU3BOJICTBE HOTApUyCa OJIUH IK3EMILISP
3aKJIIOUCHUS] MEAUIUHCKON OpPraHU3aluy O TPUMEHEHUU BCIIOMOTaTEIbHBIX PEIPOIYKTUBHBIX METOOB
Y TEXHOJIOTUH.

Takum o0Opa3oMm, Mbl BHJUM, YTO MPABOOTHOIICHHUS IO JIOTOBOPY O CYPPOraTHOM MAaTEpPUHCTBE
PEeryJupyIOTCS HOPMaMU CEMEHHOTO IMpaBa M MOJ3aKOHHBIM aKTOM HHCTPYKTHUBHOI'O XapakTepa o
HOTapuare.

[Ipoananu3upoBaB yKa3zaHHbIC HOPMbI, MbI BUIUM, YTO 3aKOHOJATEINb JUIIL OMPEICIUI COACPKaHUE
JIOTOBOpa, TpeOOBaHMS K JUIAM, 3aKIFOYAIOIIAM JaHHBIH JIOTOBOP, €ro MpaBOBEIe mociencTBus. Ho
3aKOHOM HE€ YCTaHOBJIEH MOPSAOK U OCHOBAHUSI PACTOPKEHMsI JAHHOTO JAOTOBOPAa M MPU3HAHUSA €ro
HEJCHCTBUTEIbHBIM.

Moamynkr 35 m.1 cr. 1 Komekca «O Opake (CympyXKecTBE) M CEMbE» OIPEACINIeT JOTrOBOP
CyppOraTHOTO MAaTEpUHCTBA KaK «HOTApUAJIbHO YIOCTOBEPEHHOE MUCHMEHHOE COTJIAIICHHE MEXKIY
JUIAMU, COCTOSAIIUMU B Opake (CyNmpy>KeCTBe) U KEIAIIUMU UMETh PEOCHKA, U )KCHIUHOM, TaBIICH
CBOE COIJIaCMe Ha BBIHAIIUBAHUE M DPOXKJICHHE peOCHKAa IyTeM INPUMEHEHHUS BCIOMOTAaTEIbHBIX
PENpPONYKTUBHBIX METOJOB U TEXHOJOTHI [1].

[TockonbKy 3TO corjalieHue MEXIy IByMs M Oojiee JIMIaMHu, TO CJIEeIyeT KOHCTaTHPOBaTh, YTO
JIOTOBOP CyppOraTHOTO MATEPUHCTBA SBISECTCS TPaXJaHCKO-MPABOBBIM J0TroBOpoM. I[lpakTuuecku
TaKOEe JK€ OMpeAeNieHHE AaeTcs MOHATUIO «aoroBop» u B cr. 378, n.1 'K PK, cormacno xotopomy
3TO COTJIAllICHHE JBYX W OoJiee JIHI], HApPaBIECHHBIX HA BOSHHKHOBEHHE, H3MEHEHHUE U IMPEeKpalleHue
npaBooTHoeHUu[3]. Ecnu roBOpUTh 0 JOTOBOpE CYyppOTaTHOTO MATEPUHCTBA, TO M3 HETO CIEOyeT
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JMIIB BOSHUKHOBEHHE MPAaBOOTHOLICHHH, a TAK)Ke MpaB M 00s3aHHOCTEH Jui. Y CypporaTHOW MaTepu
HOSIBIISIETCS 00513aHHOCTB — BEBIHOCUTD M POANTH PeOeHKa, IPAaBO — NOJIYUYUTh BOZHAIPAXKIECHHUE 3a 3TO, a Y
3aKa3YMKOB OOS3aHHOCTH - OIUIATUTH YCIYTH U PACXOJIBI TTO COJIEPKaHNIO0 MAaTEPH, U TIPABO — MOJIYUUTh
pebenka.

I'pak 1aHCKO-TIPaBOBOM XapaKkTep A0roBopa 000CHOBBIBAETCS U IpyruMu goBonamu. Tak, [lectpukosa
A.A. IpuXxoauT K cienyomemy BoiBoay: «CieqoBaTenbHO, MOXKHO 3asBUTh, YTO B CIy4ae UCTIOIb30BaHMS
CYyppOraTHOr0 MaTEpPHHCTBA, B COIVIAILIEHHUH, 3aK/II0UYaEMOM MEXIY CTOPOHAaMH, OyIyT NPHCYTCTBOBAThH
MPU3HAKHU JI0TOBOpa. Bo-NiepBhIX, COBMAJIcHNE BOJIH U CBOOOHOTO BOJICHU3BSBICHUS CTOPOH, BO-BTOPBIX,
nucbMeHHas (opma corjameHus, B KOTOPOH BBIPaKEHO BOJICU3BSBICHHE CTOPOH, HAIPAaBICHHOE Ha
JOCTHKEHHE OIPEIENICHHOW e, U, B-TPETbUX, YCIOBUS COIJIALLCHHS IOPOXKIAIOT B3aMMHbIE IIPaBa
1 0053aHHOCTH CTOPOH (BaXXKHO OTMETHTB, UYTO BO3HUKAIOIIHE TIpaBa W 00SI3aHHOCTH OYIyT HOCHTH HE
TOJIBKO TPaKIaHCKO-TIPABOBOM, HO U CEMEUHO-TIPaBOBOM Xapakrtep) [4].

B cBasu ¢ stum langpun B.B B cBoeit padote «IIpaBoBas mpupona CypporaTHoro MaTepUHCTBa»
TOBOPUT O TOM, YTO CPEIU YUEHBIX-IOPUCTOB MMEIOTCS TPHU MHEHHs MO MOBOAY MPaBOBOH MPHUPOJBI
JIOTOBOpa O CcypporaTHoM MarepuHCTBe. [lepBoe MHEHHE — TOTOBOpP CyppOraTHOIO MaTEpPHHCTBA HE
SABJIAETCA TPaXJTAHCKO-TIPABOBBIM, TOCKOJBKY PEryJUpyeT B IEpBYIO0 O4Yepe/b HEHMMYIECTBEHHBIE
OTHOILEHMsI, B JAaHHOM ciy4ae npuBoisitcs MHeHus Jlebemesoit O.}O. u bormanosoii I'.B. Btopoe
MHEHHMe, yKasbiBaeT lllanpun, 3akniodaercs B TOM, 4YTO JOIOBOP CyppPOTraTHOIO MaTEPUHCTBA BBIXOJUT 32
IIpeeIibl CEMEHHOI0 3aKOHOIaTEeNbCTBA, B CBSI3U C YEM SIBJISICTCSI OAHUM U3 BUJIOB TPa’KIaHCKO-TIPAaBOBOM
CJIeJIKH, KOTOPBIN TaKKe PeryJnpyercs 1 HopMaMu CeMEWHOTo npasa. M TpeThs MO3ULHsI COCTOUT B TOM,
YTO TOJIKO HOPMBI IPAKJAaHCKOTO MpaBa PEryIupyroT JaHHBIM BU qorosopa [5].

YyuTeiBasi HOPMBI Ka3aXCTaHCKOTO 3aKOHOJATEIbCTBA M MHEHHS YUEHBIX- FOPUCTOB, IOTOBOPA
CypporaTHOr0 MAaTEPHHCTBA CJIENYEeT OMPENENHUTh KaK TPa’kJaHCKO-TIPABOBOM OTOBOP, OTHOIIEHUS
KOTOPOTO PEryJIUPYIOTCA KaKk HOpMaMu | 'pak/IaHCKOTO KOAEeKca, TAK 1 HOPMaMH CEMEWHOTO TIpaBa.

Kak ObI10 CKa3aHO BbIlIE, HOPMBI O JAOTOBOpPE CYppOraTHOIO MAaTEPHHCTBA y HAC COAEPIKATCS B
Konexce PK «O Opake (cynpyxecte) u ceMbe». B I'paxxnanckom konexce PK manHBIN orOBOp Kak
BHJl HE yKa3aH M HET B HEM KOHKPETHBIX HOPM, KOTOPBIE YETKO PEryJIUpOBajd OBl MPABOOTHOIICHUS
B cepe cypporaTHOro MaTepUHCTBA, KakK, HAmpuMep, JOTOBOpP MOAPSAA, KYIUIM-IPOAAXH H T...
Ho Bo3HukaeT apyroil Bompoc, KakuM 00pa3oM BO3MOXKHO M3MEHEHHE M TNPEKpalleHHE J0TOBOpa O
CYyppOraTHOM MAaTEPHUHCTBE, B KAKUX CJIydasiX AAHHBIH JOTOBOP MOKHO IPU3HATH HEACHCTBUTEIBHBIM,
Ha KaKUe HOPMBI CIIEIYET CChUIAThCS, €CIIM OJIHA U3 CTOPOH HE BBIIOJHSET CBOU 00513aTEJIbCTBA JINOO
BBIMOJIHSCT MX HEHaANeKauM o0pa3oM? YKa3aHHbIE OTHOILEHUS HE MPOMHCAHBl B CEMEHHOM TpaBe,
HO YETKO PENIaMEHTUPYIOTCA HOpMaMu rpaxnaaHckoro npasa. ComacHo ke 1.1 ct. 5 Kogekca PK «O
Opake (CympyXecTBe) U CEMbe» «K Ha3BaHHBIM B cTarbe 3 Hactosuiero Komekca MMyIIECTBEHHBIM U
JIMYHBIM HEUMYIIECTBEHHBIM OTHOIICHUSAM MEXIy YJICHAMU CEMbH, HE YPEryJUpOBaHHBIM OpadHO-
CeMEeHBIM 3aKOHOaTeIbcTBOM PecnyOnnku Kazaxcran, npuMeHsieTcst rpaxaaHcKoe 3aKOHOIaTeIbCTBO
PecnyOnuku Kazaxcran, mocKoJabKy 3TO HE IPOTHBOPEUHUT CYIIECTBY OpayHO-CEMEHUHBIX (CYNpYKECKO-
CEeMEHWHBIX ) oTHOIIEHU [1].

TaknM 06pa3oM, MOKHO KOHCTAaTHPOBATh (DaKT—TPaBOOTHOIIEHH B c(hepe CypporaTHOTO MaTepHUHCTBA
PerylupyroTcst Kak HopMaMH CEMEHHOro Ipasa, Tak U HOpMaMH TPaXkIaHCKOTO 3aKOHO/IaTeNIbCTRA.

ABTOp moyaraer, 4yTo J0TOBOP CyppOraTHOTO MaTEpHUHCTBA HH B KOEM Cllydae HE COAEPXKHUT B cebe
HEMMYIIECTBEHHbIC OTHOILEHUs. YUeHblE, KOTOpbIE yTBEpPKIAlOT 0OpaTHOE, 3a0bIBalOT O NIpeaMeTre
JTAHHOTO JIOTOBOpa. A ero MpeMETOM SABIISETCS CIenyloliee:

- «CypporaTHast MaTh OepeT Ha ce0st 00s13aTeNbCTBa 110 BEIHALTMBAHUIO OEPEMEHHOCTH, HACTYTUBILEH
rocjie TOJCAJKM W HMIUIAHTAlMM 3MOPHOHOB, MOJYYEHHBIX B pe3yjibTaTe MpPOBEACHUS IPOLEAYpPHI
9KCTPAKOPIOPATBHOTO OILUION0TBOpeHHs (fanee no tekcty — 9KO) ¢ ncnonp3oBaHrneM OHOMaTEpHasoB,
MIPUHAUIeKAINX 3aKa3IHKYy.

- Poxnenne w mnoanmcaHne HEOOXOAMMBIX JOKYMEHTOB TIO 3alMCH 3aKa3uMKOB POAUTEISIMH
HOBOPOXJICHHOTO (HOBOPOX/ICHHBIX).

- 3aka3uuk OepeT Ha ce0s1 00sI3aTeNbCTBA 10 00ECIICUCHUIO YCIOBUI 1 OILIaTe YCIIYT J1s BHIHALIMBAHUS
CypporaTHoii MaTepbio O€peMEHHOCTH, HACTYMHUBIIECH IOCIE MOACAIAKH W WMIUIAHTAIlMH 3MOPHOHOB,
MOJTyYeHHBIX B pesysbraTe nposejneHus KO, B pa3mepax U Ha YCJIOBHAX, ONPEEIIEHHBIX HACTOSIIUM
Horosopom. CypporatHasi MaTh 00513yeTcsl BRBIHOCUTb, POAUTH U NepeaaTh 3aka3uukaMm peOeHka (aeTei),
POXIEHHBIX B Pe3yJIbTaTe UCIOIb30BAHMsI OMOMAaTEpUAIOB 3aKa3unKOBY.
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Ecnu Obl maHHBIA 1OTOBOp HOCHI ©O€3BO3ME3AHBIM XapakTep, TO MOKHO ObUIo ObI ele mojarars,
YTO YKa3aHHBIA JOTOBOP PEryJupyeT TOIBKO HEMMYIECTBEHHbIE OTHOIIEHHS, HO Ha HaIl B3NS, 3/€Ch
PETYANPYIOTCS KaK UMYIIIECTBEHHBIE, TAK M HEUMYIIIECTBEHHBIE MPAaBOOTHOIICHHSI.

K coxxanenuto, ecTb yueHbl€, KOTOPbIE CPABHUBAIOT JOTOBOP CYPPOraTHOIO MaTEPUHCTBA C JOTOBOPOM
apeH/bl, OTOXIECTBISAA CYppOTraTHYIO MaTh € apeHAyeMbiM nomemieHueM [4]. Takoil moaxon K
OIPEICJICHUIO MPABOBOW CYLIHOCTU aHAJIM3HPYEMOI0 JOTOBOpA HEAOIYCTHM, IOCKOJIBKY 3/€Ch HET
YCIIOBHUIl 1O apeHje, HET apeHJHOro MOMEIEHUsI U CypporaTtHas MaTb He sIBJIeTcCs Bellblo. J[aHHBIN
JIOTOBOp OOJIbIIIE OTHOCUTCSI K BULY JOTOBOPOB BO3ME3THOTO OKa3aHHs YCIIYT, 10 KOTOPOMY CypporaTHast
MaTh OKa3bIBAET YCIIYTH MO BHIHAIIMBAHUIO M pOJiaM peOeHKa Ha OTPE/ICJICHHBIX yCIOBHIX.

Pesromupyst Bce BhIlIEyKa3aHHOE CIIEyeT OTMETHTh, YTO JOIOBOP CYppPOraTHOTO MAaTEPUHCTBA HOCHUT
IpakJaHCKO-IIPAaBOBOM XapakTep, €ro colepKaHhue M OTHOLICHUS CBSI3aHHBIE C HUM PETYIUPYIOTCS Kak
HOPMaMH IPaXKIaHCKOTO, TAK 1 HOPMaMHu CEMEWHOTro pasa. JlaHHbI{ 0TOBOP SBISETCSI MHOTOCTOPOHHHM,
BO3ME3IHBIM U [0 CBOEMY COAEPIKAHUIO €r0 CIIeyeT OTHOCUTD K JOrOBOPY BO3ME3AHOIO OKa3aHUs YCIyT.

OnHO# U3 MEpBBIX U BaXKHBIX 0COOCHHOCTEH JAOrOBOpa CypporaTHOTO MaTepPHHCTBA SIBIISIETCSI €ro
npenMer. Ecnm B 0OBIYHBIX JOTOBOpax OKa3aHUS yCIyT B MpPEAMETe OMHCHIBAETCS MEpPEdYeHb yCIyT,
KOTOPBIE JOJDKEH OKa3blBaThb YCIYroAaTeilb M IPONUCHIBAETCS OO0S3aHHOCTh YCIYIONOJydyaTess
OIJIATUTh 3TH YCIYTH, TO B aHAIM3UPYEMOM JIOTOBOPE MPEAMET BKIIIOYAET ce0sl CIEAYIOUNH epedeHb
OTHOILICHU:

- 10OpOBOJBLHOE yYacTHE CTOPOH B MPOrpaMMe CypporaTHOro MaTe€pHUHCTBA, YTO B TO e BpeMs H
00513bIBA€T CTOPOHBI 3aKIFOUUTH IOTOBOP C MEUIIMHCKON OpraHU3aluei, IPUMEHSIOLIeH BCIOMOTaTeIbHbIE
PENPOLYKTUBHBIE METOBI M TEXHOJIOTHH, KOTOpas OyIeT OKa3bIBaTh COOTBETCTBYIONINE YCIYTH;

- cypporarHas Marb 0Os3yeTcsl BbIHAIIMBaTh PEOEHKA, MOJYYEHHOI'O IIOCPEACTBOM HMMIUIAHTALUU
SMOPHOHOB B pE3yJbTaTe IMPOBEIEHUs MPOLEIYpPhl HKCTPAKOPIOPAIBHOIO OIUIOJOTBOPEHUS C
UCIIOJIb30BaHNEM OMOMaTEpHAaIOB, IPHHAMICKAIINX 3aKa3UHKaM;

- cypporarHasi MaTb 00sI3yeTcsl POIUTD U IMOANKCATh HEOOXOIUMBIE JOKYMEHTHI 110 3allUCH 3aKa34HKOB
POAUTEIMU HOBOPOXKIEHHOTO U MepeiaTh €ro 3aKa3uuKaMm;

- 3aKa3uMK OepeT Ha cebs o0s3arenbcTBA O0ECNEYUTh W OIUIATHTH YCIOBUS JUISI BBIHAITMBaHUSI
CypporarHoi Marephblo.

Kpome Toro, 1oroeopomMm He0OX0JUMO MPEAYCMOTPETh BO3MOXKHOCTh POXKICHUS IBYX U Oojee neTei
1100 BO3MOXKHOCTh HEYAABLIMXCS MOIMBITOK 3KCTPAKOPIOPAIBHOTO OIUIOJOTBOPEHHUS, @ TAKXKE CKOJBKO
TaKUX MOMBITOK JOJKHO OBITh, BO3MOKHO JIM YBEJIMUEHUE TAaKUX TONBITOK U NP KaKUX yCIOBUSIX.

B oTnnume OT OOBIYHBIX JIOTOBOPOB JAHHBIM JTIOTOBOP HE JOJDKEH COJEp)KaTh B ceOe YETKHE CPOKU
JIEHCTBHS, TaK KaK CpPOK OEpeMEHHOCTH HeNpeacka3dyeM, Kak He TpeAcKazyeMo pOXKACHHE peOeHKa.
Mesxay TeM B IpaKTHKE yCTaHABIMBAIOTCS CIEAYIOLINE CPOKHU JIeHCTBUS HACTOSILIEro JoroBopa. Jlorosop
HA4YMHAET JIEHCTBOBAThH C MOMEHTA €ro MOANHCAHUS M MPEKpallaeT CBOE ACHCTBHE MO HCTEYEHHH 56
(maTupecsATH LIECTH) IHEW co AHSA poXIeHMs peOeHKa (Iereil); B ciydae OCIOXHEHHBIX POJOB— 10
ucredennu 70 (cemuuecsTH) KaJeHIapHbIX JHEH co THS poXkaAeHus peOeHKa (aeTei).

ABTOp TONaraer, 4YTo MOMEHTOM HMCIIOJIHEHHS YCIIOBHI JIOTOBOpa SIBJISIETCS HE POXKICHHE peOCHKa,
a ero mepejava 3aKka3uyukaMm U ero peructpanus B opraHax 3AI'Ca Ha ums 3aka3zyuka W MOJTHAS oriaTa
3aKa34MKaMH JCHEXHBIX CPEJICTB 32 YCIYTH CyppOTaTHOW MaTepH. YUWTHIBas M3JIOKEHHOE B JaHHOM
JIOTOBOPE HEBO3MOKHO OIPEAEIUTh CPOKH, TAK KAaK HEU3BECTHO KOTAA M C KAKOW MOMBITKH OyAeT 3a4ar
peOeHOK; Korzia OH POANUTCS (OH MOKET POANUTHCA CEMUMECSIYHBIM, & MOXKET U AEBITUMECSYHBIM ), KAKOBBI
OyAyT pOJIbI MO CIOKHOCTH (3aBUCUT CPOK NMEPBOHAYAILHOTO YX0/a 3a peOeHKOM - 56 nHeit mubdo 70 qHeil);
W Korja OyJieT Mpou3BeieHa perucTpanus poxaeHus pedenka B opranax 3AI'Ca. [Toatomy nenecoodpasno
HE yKa3bIBaTh CPOK B JIOTOBOpE, a OFOBOPUTH, YTO JOTOBOP JEHCTBYET C MOMEHTA MOANUCAHUSI U JI0
TIOJTHOTO BBITIOJTHEHUSI CTOPOHAMH YCIOBHI HACTOSIIETO T0TOBOPA.

Crenyrormas OCOOCHHOCTh, HAa KOTOPYIO HEOOXOoAMMO OOpaTHUTh BHHUMAaHHE — OTO pasMep
BO3HarpaxJeHus. Bo3Harpaxxaenue 1no JOroBopy AOJDKHO BKJIIOYATH B ceOsl:

- BO3HArpakJIeHUE CyppOraTHOi MaTepH 3a BoIHAIIMBaHNE OEpEMEHHOCTH B pOXKACHUE peOeHKa (eTei);

- MaTepHaJIbHbIE PacXObl, CBA3aHHBIE C MPOXOXKJIEHHEM CYppOTaTHONM MaTepbl0 MEIUIUHCKOTO
o0cie1oBaHMs ¥ MPOPUILHOTO JICYCHHSI B CITydae HE0OXOIUMOCTH;

- CTOUMOCTbH [TPUMEHEHHUS BCTIOMOTATEIbHBIX PENPOAYKTHBHBIX METOOB M TEXHOJIOTHIA;

- CyMMa KOMIIEHCAIlM{, BBIMJIAYMBAEMON 3aKa34MKOM MPH CaMOIPOU3BOJILHOM IPEpPBIBAHUU
0epeMeHHOCTH, HACTYIIJICHHUS IPEKACBPEMEHHBIX POIOB P HEOIATONPUSATHOM UCXO/IE )KU3HH U 310POBbS
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peOeHKa, a TaKKe B ClIy4ae UCKYCCTBEHHOTO MPEPhIBaHMS OEPEMEHHOCTH CyppOraTHOW MaTepbio (0OBIYHO
JlaHHAsl CyMMa OTIPENIEISICTCS 32 Ka)Ibli MecsIl OEpEMEHHOCTH);

- CyMMa BBIIUIAT, BBHIIIAYMBAEMBIX CYppOTaTHON Marephlo, €CIIM MpepbiBaHUE OEPEMEHHOCTH
MIPOUCXOMHMT TIO €€ BUHE U TI0 €€ JKEJIaHUI0 0e3 IMMCbMEHHOTO COITIacHs YIaCTHUKOB;

- CyMMa BBITIIAT, BRITUIAYMBAEMBIX CYypPPOTaTHON MaTephlo, B ClIy4yae HACTYIUICHHS MTPEKICBPEMEHHBIX
POJIOB TIO €¢ BUHE;

- aHAJIOTMYHO CJICJIyeT IPEyCMOTPETh BBITUIATHI B CIIy4ae POXKJICHUS HEIIOJIHOIICHHOTO peOCHKA.

Crnenyromiasi 0COOCHHOCTh JIOTOBOpPa CyppOraTHOTO MATEPUHCTBA 3aKJIFOYACTCS B TOM, 4YTO B
HEM CJIeyeT MOAPOOHO MPOIUCcaTh O0S3aTENbCTBA CyppOraTHOM MaTepu U ee MOBEISHHE B MOMEHT
OepeMEeHHOCTH, KaK-TO: NMPUHUMATh CBOCBPEMEHHO BCE HEOOXOIUMBIC Ui OJarormoyYHOTO TEUYCHUS
OepeMEeHHOCTH IperapaThl, HA3HAYCHHBIC BPA4OM, BEyIIUM OEpEeMEHHOCTh, B TOM YHCJIE TOPMOHATbHbBIE
mperaparsl; COOM0AATh TIOCTEIIBHBIN PEKUM B TeueHue S5 (TSATH) JTHEH ¢ MOMEHTA IOJICaKU SMOPUOHA 10
MOJIOKUTEIILHOTO PEe3yJIbTaTa; UCKIOYUTh MTOJIOBYIO JKU3HB 32 4 (YeThIpe) HEeJeNIN 0 MOMEHTA TO/ICaIKU
SMOpHOHA U B TeueHue 4 (4eThIpeX) HeAeb U 0oJIee Mmociie Mo/ICaKi SMOPHUOHA, €CITH Ha TO Oy IyT HMEThCS
PEKOMEHIAINK Bpavel; He U3MEHITh CXEMbI JICYEOHBIX MPENapaToB CaMOCTOSATENBHO, 0€3 pa3pelicHus
JIeYaIIero Bpaya v 3aKa34iKoB; U30eraTh Pe3KUX JBUKCHUH, TPBDKKOB, O€ra, a TakKe MobeMa TKECTeH;
COBEpIIATh MPOTYJKUA HAa CBEKEM BO3JIyXe M0 MEPe BO3MOKHOCTH; MPABUILHO MUTATHCS, UCKIIOYUTD U3
panmiona dacr-¢yna, ra3upoBaHHbIE HAMMUTKU (KPOME MHUHEPAIBHON BOJBI), COOJIIOJIATh PEKOMEHIAIHH
Bpaya 1o UEeTe BO BpeMsi OEpeMEHHOCTH U TIPY HEOOXOAMMOCTH UCKITIOYHUTh ajlIepreHHbIE TIPOTYKThI Ha
JO00M CpOoKe OEPEeMEHHOCTH U JIp.

[lepeueHp ycnoBuii MOXKET ObITh Pa3HOOOPA3HBIM, HO HAIPABICHHBIM HA BBIHAIIUBAHUE 3]0POBOTO
pebeHKka, HO ¢ APYroi CTOPOHBI, OH JIOJIKEH OBITh 1[€JIECO00PA3HbIM U PAa3yMHBIM, YTOOBI CypporaTHas
MaTh MOTJIa ObI €r0 BEITTOJIHUTS.

Jpyroii HemaloBaXxKHOW 0COOEHHOCTBIO JIOTOBOPa CYypPpOTraTHOIO MaTEPUHCTBA SIBIISICTCS pa3pelICHUE
BOTIPOCOB TIOCIIE POXKJIeHHUS peOeHKa. B maHHOM ciyuae ciielyeT 4eTKO yKas3aTh, KTO OyAeT IpU3HABAThCS
poauTeneM peOeHKa; MOCIESACTBUS 0TKa3a OT peOCHKA 3aKa3UYMKaMU U CyppOTaTHOW MaTepbhio Jijisi 00enx
CTOPOH (TO €CTh 3aKa34MKH HE OCBOOOMJIAIOTCS OT BBIIIATHI KOMIICHCALIMH CYyppOraTHOW MaTepH); KTO
JIOJDKEH TIPUHSTH peOCHKAa B Cllydae CMEPTH OJTHOTO M3 3aKa3uMKOB JIHOO OOOMX 3aKa3UMKOB; KaKHe
OPUINYCCKUE TIOCIIEICTBUS MPEIyCMOTPEHBI JUUIsl CYppOTaTHOW MaTepu B CiIy4ae €€ OTKasa MepenaTh
peOeHKa 3aKa34uKy U JIp.

Kak MBI BUIUM, JIOTOBOP CyppOTraTHOIO MAaTepPUHCTBA UMEET MAacCy CBOUX OCOOCHHOCTEH, KOTOPbHIE
HEOOXOJMMBI TIPHM HACTYIUIGHHU TAaKOI'0 pojia MpaBOOTHOIICHHNU. CTOPOHBI JIOJDKHBI UMETh YETKYHO
WHCTPYKIUIO TIPU HACTYIUICHUW Pa3JIMYHBIX COOBITHI B XOJI€ MPOrpaMMbl CyppOraTHOTO MaTepUHCTBA,
TaK Kak (PU3MOJIOrHYECKUE MPOIIECChl YESIOBEKA HEIIPEICKa3yeMbl, paBHO KaK W IOBejieHue rpaxaad. C
3TOW NENBI0 CTOPOHBI JOJDKHBI YYECTh BCE BBIIIEYKa3aHHbBIE OOCTOSTENBLCTBA. B TO ke Bpems ciemayer
0o0paTuTh BHUMaHHE, YTO IMEPEUNCIICHHBIC HAMH OCOOCHHOCTH HE UMCIOT UCUYEPITBIBAIOIIUIN XapaKTep.

JloroBop cypporaTHOro MaTepUHCTBA MO CBOCH MPaBOBOM MPUPOJIE SBIISETCS TPAKIAHCKO-TIPABOBBIM,
MHOTOCTOPOHHHMM, BO3ME3JIHBIM JIOTOBOPOM, KOTOPBI PEryJIHpPYyeTcs KaKk HOpPMaMH CEMEHHOTO
3aKOHO/IaTENIbCTBA, TAK M HOpMaMu | pakaanckoro koaekca PecriyOnuku Kazaxcran. Hopmel o gorosope
cypporatHoro MarepuHcTBa cojepxarcs B Kogekce PK «O Opake (cynpykecTse) v ceMbe», B 4aCTHOCTH
B cT. 54-59, oObenuHeHHBIX B 1aBy 9 u B [IpaBunax coBepiieHHsI HOTapUANTbHBIX JeHCTBUMA. Tak Kak
B crathsiax Kogekca PK «O Opake (cympykecTBe) U ceMbe» OTCYTCTBYIOT HOPMEI IO PETYJIUPOBAHUIO
BOIIPOCOB PACTOPKEHUS, TPEKPAIEHUs, H3MEHEHHS JIOTOBOpa CYypPpOTraTHOI'O0 MaTEPUHCTBA, TPU3HAHUS
€ro HeJICHCTBUTEIbHBIM, TO JIAHHBIC MPABOOTHOIICHUS perynupyrrcs ['paxnanckum kojuekcom PK B
cootBercTBuH co cT.5 Kozaekca PK «O Opake (cynpyskecTBe) U CeMbey.

JloroBop CypporaTHOTO MAaTEpPHHCTBA MMEET PSJl MPABOBBIX OCOOCHHOCTEH, TaK KaK OXBaThIBAaCT
IIMPOKUI CIEKTp MPaBOOTHOIICHWH. B 10oroBope MOJDKHBI OBITH OMKCAHBI BCE MENbYAMIIUE JETaNH,
HaYMHAs OT TpoIlecca TPAHCIUIAHTAIMK 3MOPHOHA, 3aKaHYUBAs MOBEJACHUEM CYpPpOTraTHOW MaTepu BO
BpeMsi OEpPEMEHHOCTH | TI0CIIe poJIoB. M 0coOeHHBIC YCIIOBUS, KOTOPBIE MBI OITUCAIIN B HACTOSIIEH paboTe
JTAJIEKO HE ucueprbiBaronme. [[0HOCThI0 yUecTh BCe 00OCTOSTENLCTBA, KOTOPHIE MOTYT BO3HUKHYTH B
XOJIe TPOTPaMMBbI CyppPOraTHOTO MAaTEPHHCTBA HEBO3MOXKHO. B CBSI3U ¢ 4eM JaHHBIA WHCTUTYT TpeOyeT
JATBHEHIIIETO WMCCIIeIOBaHMsI, KaK Ha IMPAKTHKE, TAK U B TEOPUH, C IEIBI0 HCKIIOUEHUS Pa3INYHBIX
CIIOPHBIX BOIIPOCOB IPH CYpPPOTraTHOM MAaTEPUHCTBE.
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JL.LH. 'ymunes arbinaarsl Eypasust yinTTeIK yHUBEpcUTeTi, Actana, Kazaxcman

Cypporar aHaJIbIK KeJiciMIIapTTBhIH 3aH/Ibl CUNIATHI, OHBIH epeKIIeTiKTepi

AnHoTanus. byn mMakanama cypporaTThl aHa 00JTy callaChIHJIaFbl KYKBIKTBIK KAThIHACTAPIBIH Maia O0TybIHBIH
KYKBIKTBIK CHIIAThl KapacThIPbLIa/ibl. MaTepHasIblK IIBIFBIHAAP/IbI TOJICY/IIH TOPTIOl MEH HIAPTTAaphl, TAPANTAPIbIH
KYKBIKTapbhl MEH MIH/ICTTEPI MEH JKayalKepIiIiri, ©TeMaKbl MOJIIEepl MEH TOPTiOl KoHe T.0. KOPCETIIreH.

Kyxkrinik ke3iHJe koHe OOCaHFaHHAH KEWiHri Cypporar aHa KeJiCIMIIAPTBHIHBIH Maiijia OONybIHBIH OapIbiK
JKarainapsl, SMOPHOHIAP/IbI TPAHCIIAHTALIMSIIAY MPOLIECIHIH OapibIK €H KilIKeHTall OeiekTepl cypporaTr aHa
ic-opeKeTiHe JieitiH 3epTTe .

Tyiiin ce3nep. Cypporar aHa, KeJiCIMIIAPTTHIK KaThIHACTap, HEKE-0TOACHI KATBIHACTAPBI, YPBIKTAHIBIPY,
KYKTUTIK.

L.S. Saktaganova, A.Ya. Musaeva
L.N. Gumilyov Eurasian National University, Astana, Kazakhstan

The legal nature of the surrogate motherhood contract, its features

Abstract. The article deals with the legal nature of the origin of legal relations in the sphere of surrogate motherhood.
The procedure and terms of payment for material expenses, the rights and obligations and responsibilities of the
parties, the size and order of compensation, etc. All the circumstances of the surrogate motherhood contract, all the
smallest details, from the process of embryo transplantation, to the behavior of the surrogate mother during pregnancy
and after childbirth were explored.

Key words. Surrogate motherhood, contractual relations, marital-family relations, in vitro fertilization, pregnancy.
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Numerical differentiation of functions in the context
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