ISSN (Print) 2616-6844
ISSN (Online) 2663-1318

JLLH. I'ymuneB ateiaaarsl Eypasus yITTBIK yHUBEPCUTETIHIH

XADBAPIIBLICHI

BECTHHUK BULLETIN

EBpa3zuiickoro HalgmoHaIbHOTO of L.N. Gumilyov
yHuBepcutera umenu JI.H. I'ymunena Eurasian National University
KY¥KBbIK cepusicol
LAW Series
Cepus ITPABO
Ne 4(129)/2019

1995 xpu1man Oacran MIbIFaabI
Founded in 1995
HNznaercsa ¢ 1995 ronga

XbutbiHA 4 pET IIBIFAIBI
Published 4 times a year

Brixonut 4 pasa B rog

Hyp-Cynran, 2019
Nur-Sultan, 2019
Hyp-Cynran, 2019



bac peoaxmoput
3aH FBUTBIMIAPBIHBIH TOKTOPHI, podeccop
HNoparumos K. U. (Kazakcran)

Bac PeNaKTOP/IbIH OpbIHOACAPHI

Abapacyaos E. b. 3.x.1., npodeccop (Kazakcran)
bac pemakropabiH opbiHOAcapBI

AnnukuH E. C. 3.5.1., nouenr (Peceit)

Peoakuus ankacol

Abaiinenbaunos E.M. 3.F.1., ipod. (Kazakcran)

Aoauios K.C. PhD (Ka3zakcran)

Axknanos A.H. 3.F.1., mpod. (Kazakcran)
Amanabixoa C.K. 3.F.1., mpod. (Kazakcran)

baokuna E.B. 3.F.K., noneHt (benapycn)
Bbaiimaxanos M.T. 3.F.1., Ipod., akagemuk (Kazakcran)
Baarataes K.JK. 3.F.1., mpod. (Kazakcran)
Bypuoaes E.A. 3.5.1., mpod. (Kazakcran)
Bycypmanos K./1. 3.F.1., mpod. (Kazakcran)

Bunnnuenko O.10.

Hcnoaunos A.C.

3.F.1., mpo¢. (Peceit)
3.F.1., ipod. (Peceii)

Konsixun B.II. 3.F.1., mpod. (Peceit)
Kopooeen A.H. 3.F.1., ipod. (Peceii)
MyxkameBa A.A. 3.F.1., mpod. (Kazakcran)
Hypraauesa E.H. 3.F.1., mpod. (Kazakcran)
CapcenoBa C.H. 3.F.K, noreHT (Ka3akcTan)
Taenuna I11.B. 3.F.1., ipod. (Kazakcran)

Tomac laByiuc
Peiin Mrosiiepcon

3.F.1., ipod. (JIutea)
3.F.1., Ipod. (DcToHMS)

Tpynk A. 3.F.1., mpod. (I'epmanus)
XacenoB M.X. PhD (Ka3zakcran)
Typaykosckuii 5. 3.F.1., mpo¢. (ITombima)

Kayanmol pedaxmop, komnviomepoe bemmezen: KK, ’KymadexoBa

Penaxmmstapy mexerxkaiipl: 010008, Kazakcran, Hyp-Cynran k., K.Corbaes k-ci, 2, 402 6.

Ten.: +7(7172) 709-500 (ki 31-457)

E-mail: vest law@enu.kz

JL.H. I'ymuneB arpingarsl Eypasust yaTTbeIK yHuBepceuTeTiHiH Xabapuibicbl. KyKbIK cepusichbl
Menmrikrenyuri: KP bxxEM «JI.H. I'ymunes areranarer Eypasus yntteik yausepcurteti» [LIIDKK PMK
27.03.18 x. Ne 16992-XK-rtipkey kyomirimen Kaszakcran PecrmyOnukacbiHbIH —~AKnmapar —KoHE

KOMMYHHKAIHSTIAp MUHUCTPIIITIMEH TipKeITeH.
Mep3imMaimiri: KblIbIHA 4 PET.

Tupaxsi: 20 nana

Tunorpadusasig mexerxaiibl: 010008, Kazakcran, Hyp-Cynran k., Kaxxsimykan k-ci, 13/1,

Ten.: +7(7172)709-500 (iuxi 31-457)

© JI.H. I'ymuseB arsinaarsl Eypasust yJITTBIK yHHBepCHTETi



Editor-in-Chief
Doctor of Juridical Sciences, Professor
Ibragimov Zh.I. (Kazakhstan)

Deputy Editor-in-Chief Abdrassulov E.B. Doctor of Juridical Sciences, Prof. (Kazakhstan)
Deputy Editor-in-Chief Anichkin E.S. Doctor of Juridical Sciences, Assoc.Prof., (Russia)

Editorial board
Abaydeldinov E.M. Doctor of Juridical Sciences, Prof. (Kazakhstan)
Abdilov K.S. PhD (Kazakhstan)
Akhpanov A.H. Doctor of Juridical Sciences, Prof. (Kazakhstan)
Amandykova S.K. Doctor of Juridical Sciences, Prof. (Kazakhstan)
Babkina E.V. Can. of Juridical Sciences, Assoc.Prof. (Belarus)
Baymakhanov M.T. Doctor of Juridical Sciences, Prof., Academician

(Kazakhstan)
Baltabayev K.Zh. Doctor of Juridical Sciences, Prof. (Kazakhstan)
Buribaev E.A. Doctor of Juridical Sciences, Prof. (Kazakhstan)
Busurmanov Zh.D. Doctor of Juridical Sciences, Prof. (Kazakhstan)
Vinnichenko O.Yu. Doctor of Juridical Sciences, Prof. (Russia)
Ispolinov A.S. Doctor of Juridical Sciences, Prof. (Russia)
Konyakhin V.P. Doctor of Juridical Sciences, Prof. (Russia)
Korobeyev A.lL Doctor of Juridical Sciences, Prof. (Russia)
Mukasheva A.A. Doctor of Juridical Sciences, Prof. (Kazakhstan)
Nurgaliyeva E.N. Doctor of Juridical Sciences, Prof. (Kazakhstan)
Sarsenova S.N. Can. of Juridical Sciences, Assoc.Prof. (Kazakhstan)
Tlepina Sh.V. Doctor of Juridical Sciences, Prof. (Kazakhstan)

Tomas Davulis
Rain Mullerson

Doctor of Juridical Sciences, Prof. (Lithuania)
Doctor of Juridical Sciences, Prof. (Estonia)

Trunk A. Doctor of Juridical Sciences, Prof. (Germany)
Khasenov M. Kh. PhD (Kazakhstan)
Turlukovsky Ya. Doctor of Juridical Sciences, Prof. (Poland)

Responsible secretary, computer layout: K.Zh. Zhumabekova

Editorial address: 2, K.Satpayev str., 0f.402, Nur-Sultan, Kazakhstan, 010008
Tel.: +7(7172) 709-500 (ext. 31-457)

E-mail: vest_law@enu.kz

Bulletin of the L.N.Gumilyov Eurasian National University. Law Series
Owner: Republican State Enterprise in the capacity of economic conduct «L.N.Gumilyov Eurasian
National University» Ministry of Education and Science of the Republic of Kazakhstan
Registered by Ministry of information and communication of Republic of Kazakhstan.
Registration certificate No. 16992-)K from 27.03.2018
Periodicity: 4 times a year
Circulation: 20 copies
Address of printing house: 13/1 Kazhymukan str., Nur-Sultan, Kazakhstan 010008;
tel.: +7(7172) 709-500 (ext.31-457)
© L.N. Gumilyov Eurasian National University



3aM. TIIaBHOTO peaaKTopa
3aM. TIIaBHOTO peaaKTopa

AbaiineabaunoB E.M.
Aoaunios K.C.
AxnanoB A.H.
AmanapikoBa C.K.
baokuna E.B.
baiimaxanos M.T.
baarabaes K. K.
Bypuoaes E.A.
bycypmanos 7K. /1.
Bunnunuenko O.10.
Hcnoaunos A.C.
Konsixun B.II.
Kopoobees A.H.
MyxkameBa A.A.
Hypraauesa E.H.
CapcenoBa C.H.
Taenuna I11.B.
Tomac laBysnuc
Peitn Mrwossiepcon
Tpynk A.

XacenoB M.X.
TypiaykoBckuii 5.

I'naguwtii pedakmop
JIOKTOp FOpUIMYECKUX HayK, ipodeccop
HNoparumos K. U. (Kazaxcran)

Adapacynos E. b. n.1op.H., mpod. (Kazaxcran)
Annukun E. C. n.10p.H., nouent (Poccus)

Peoakuyuonnasn xonnezus

n.1op.H., nmpod. (Kaszaxcran)
PhD (Kazaxcrtan)

n.1op.H., npod. (Kazaxcran)
n.1op.H., npod. (Kazaxcran)
K.IOp.H., no1eHT (bemopyccust)
I.10p.H., ipod., akanemuk (Kazaxcran)
n.1op.H., npod. (Kazaxcran)
n.1op.H., mpod. (Kazaxcran)
n.1op.H., nmpod. (Kazaxcran)
n.xop.H., mpod (Poccus)
1.10p.H., ipod. (Poccus)
n.1op.H., mpod. (Poccus)
n.1op.H., npod. (Poccus)
n.1op.H., npod. (Kazaxcran)
n.1op.H., ipod. (Kazaxcran)
K.[op.H., noueHT (Kazaxcran)
n.xop.H., npod. (Kazaxcran)
I.10p.H., ipod. (JIuTBa)
I.10p.H., mpod. (DcToHUS)
n.1op.H., mpod. (I'epmanus)
PhD (Ka3zaxcran)

n.1op.H., npod. (ITonpma)

Omeemcmeennwiii pedakmop, komnvromepuas éepcmra: KK, Kymadexosa

Anpec penakuun: 010008, Kazaxcran, r. Hyp-Cynran, yn. K.Carnaesa, 2, ka0. 402

Ten.: +7(7172) 709-500 (BH. 31-457)
E-mail: vest_law@enu.kz

BectHuk EBpasuiickoro HanuoHajabHoro ynnsepcurera umenn JI.H.I'ymuiuieBa. Cepus: Ilpaso
CoocTBennuk: PI'TI na [1XB «EBpasuiickuit HaunoHanbsHbIi yHuBepcuteT umenn JI.H. I'ymunesa» MOH PK

3aperucTpupoBaH  MUHHCTEPCTBOM HHGOPMaLUH U

koMMyHHKauui  PecnyOonmuku — Kazaxcras.

Peructpaunonnoe cugerensctso Ne 16992-K or 27.03.18 .

[lepuoguunocts: 4 pasa B roj

Tupax: 20 3K3eMIUISIPOB

Anpec tunorpadun: 010008, Kazaxcran, r. Hyp-Cynran, yin. Kaxeimykana, 13/1,

tes.: +7 (7172) 709-500 (Bu.31-457)

© EBpazniicknii HauuoHanbHbIN yHUBepcuTeT nMenn JI.H. I'ymunesa



Ma3myHBbI

Memnexem rcone KyKblK meopuscol, KOHCHUMYUUATIBIK KYKbIK

omipxanoea U.K., Maiimexuna 3.C.Kazakctan PeciyOnuKkaceiHIa iMTKi KOIIi-KOH MJceTe-
JIepiH KYKBIKTHIK Oarasay

Ecemoea C., bonoapenko E., Kypmanzanu M., Kpsinoe P. Kazakctannarsl KOprayabl Tajaamn
€TETIH TONTapFa KaTBICTHI KEPTiTIKTI MEMJICKETTIK O0acKapy MeH ©3iH-031 0acKapy/blH epeK-
LICTIKTEPiH 3epTTey KaKETTUIIr Typasibl

Kycynoe A./., Kapvioaes C.K. Eypa3usuibik 3KOHOMUKAIBIK ofakTarel Kazakcran PecryOmnu-
KaCBhIHBIH KapXKbI-KPEJIUT CasiCaThIHBIH KYKBIKTBIK HET131

Kamamoea /].M. KoraMIbpIK MyJieep KOMIAHUSIIAPIbIH TAOMFATHL: KaJIIbI LIOTY

Mainikanos A.C. Teppopu3mai Kap KbUTAaHABIPYFa Kapchl 1C-KUMBIT cajachIHIarsl KazakcTan
Pecny0iHMKachIHBIH XaJIBIKAPAIBIK BIHTBIMAKTACTHIFBI

Auxyeyee Cyxoaamap JIlyHuexy3iIik enjaepAiH MaceeIepiHe KOHCTUTYITHOHAIIBIK IOy

Kovtaimvicmolk srcone KblamblCHbIK-RPOUECccyanoblk KyKblK

Hypnymoéaesa JI.E. KpuMBICTHIK icTep OOWBIHINA OYHPBIK OHIIPiCi HHCTUTYTHIHBIH PEIETTICI
Mocenenepi

Huwanoea I T., Kanueea I.C. XanbIKapablK TEPPOPHU3M Ka3ipri 3aMaHHBIH jkahaHIBIK
pobiemMacsl peTinie

AzamammulK, KyKblK

Hypmazamoemoe A.A., Hypmazamoemos A.M. Peiinepiikke Kapchl a3aMaTThIK-KYKBIKTBIK
mapa KOJIaHyIbIH Kei0ip Macemnenepi

Enbex xykoieot
Hcaesa A.2K., Aiimumos b.2K. EHOex naymapbiH coTTa Kapay TOpTiOiH KYKBIKTBIK PETTEY
Mbuipzaxanosa M.H., Kyxoea 3.b., Toecyrmanosa JI.H., Mupownuxosa O.B. EAS0
enepine jkeke eHOCK AayIapblH Kapay epeKImeTikrepi
Paxumosa O.M. OneyMeTTIK CEPIKTECTIK )KOHE eHOCK Jayliapbl: MEXaHU3MJIEp MEH iCKe achl-
PBUTYBI

Xanvikapanwvlk KyKbiK,
Axwanosa PJI. , 960ipaiteim b.2K., Connyes A.M. KanapThUIaTeIH YHEPTHS KO3CPiH KOIIa-
HYIBI KOJIIay Mocenenepi OoipraIIa JlyHueKy3umik cayna yisiMbl Jlaymapasr menry OoHbIHIIa
OpTaHbIHBIH TOXiprodeci
Hopazumos K.U., Acanosa T.C. XanbiKapadblK OOCKBIHIAAP KYKBIFBI - XaJIBIKAPATIBIK agam
KYKBIFBIHBIH 111IK1 )KUBIHTBIFbI

Tnenuna I11.B. Exenri YHIicTanaa XanbIKapaiblK KYKbIK KaJIbIITACybIHBIH OacTaysl

17

26

33
43

51

58

64

76

85
97

103

112

131

146



Contents

The theory of the state and the law, the constitutional law

Amerkhanova I.K., Mayshekina E.S. Legal assesment of the problems of internal migration in
the Republic of Kazakhstan

Yessetova S., Bondarenko O., Kurmangali M., Krilov R. On the need to study the characteristics
of local government and self-government in relation to vulnerable groups in Kazakhstan

Zhusupov A.D., Karybayev S.K. The legal basis of the financial and credit policy of the Republic
of Kazakhstan in the Eurasian Economic Union

Kamatova D.M. An overview on the nature of community interest companies

Maikanov A.S. International cooperation of the Republic of Kazakhstan in countering the
financing of terrorism

Enkhtsetseg Sukhbaatar The constitutional review in the worldwide countries, issues of
development and improvement

Criminal and criminal procedural law

Nurlumbayeva L.Ye. Reception issues of the institute of writ proceedings on criminal cases
Ichshanova G.T., Kalieva G.S. International Terrorism as a global problem nowadays

Civil law

Nurmagambetov A.A., Nurmagambetov A.M. Some issues of civil law counteraction to raiding
in the field of entrepreneurship

Labor law

Issayeva A.Zh., Aitimov B.Zh. Legal regulation of the procedure for consideration of labor
disputes in court

Mpyrzakhanova M.N., Zhukova Z.B., Tovsultanova L.1., Miroshnikova O.V. Features of the
consideration of individual labor disputes in the EAEU countries

Rakhimova A.M. Social partnership and labor disputes: mechanisms and realization

International law

Akshalova R.D., Abdiraiym B.Zh., Solntsev A.M. Practice of World Trade Organization
Dispute Settlement Body (WTO DSB) on the issues of the support of the use of renewable
energy sources

Ibragimov Zh. 1., Assanova T.S. International law of refugees - a subset of international human
rights law

Tlepina Sh.V. The origins of the formation of international law in Ancient India

8

17

26

33
43

51

58
64

76

85

97

103

112

131

146



Coaep:xanue

Teopus 2ocyoapcmea u npasa, KOHCMUMYYUOHHOE NPABO

Amepxanosa U.K, Maitmexuna 3.C. [IpaBoBas orieHKa po0OiieM BHYTPEHHEH MUTPAINH B
PecrryOmmmke Kazaxcran

Ecemoesa C., bonoapenxo E., Kypmanzanu M., Kpwinos P. K Boripocy 0 HEOOXOAUMOCTH
WCCIIEZIOBaHUS OCOOCHHOCTEH MECTHOTO TOCYAAPCTBEHHOTO YIIPABIEHHS M CAMOYIIPABIICHHS B
OTHOIIICHUH YSI3BUMBIX Tpymi B Kazaxcrane

Kycynoe A.Jl., Kapvioaes C.K. IlpaBoBasi ocHOBa ()MHAHCOBO-KPEJIUTHOM MOMUTHKH Pecrry-
omuku Kazaxcran B EBpasutickom Dxonomudeckom Corose

Kamamoesa /[.M. O nipupojie KOMIIaHUH OOIIECTBEHHBIX HHTEPECOB: 00U 0030p

Maiixkanos A.C. llporuBoneiicTBrie ((MHAHCHPOBAHUIO TEPPOPHU3MA: HAITMOHAIBHBIN U MEKTY-
HapOJHBIH OIBIT

Iuxuyeyez Cyxoaamap KOHCTUTYITMOHHBIA 0030p B MHPOBBIX CTPAaHAX,BOMPOCHI PAa3BUTHS U
YIy4IIeHAS

Yeonoenoe u Y207106HO-npoyeccyaibHoe npaso

Hypnyméaesa JI.E. Boripocsl pelienny HHCTUTYTA IPUKA3HOTO IPOU3BOACTBA IO YTOJIOBHBIM
Jenam

Huwanoea I' T., Kanuesa I. C. MextyHapoIHBIN TEPPOPU3M KaK II00abHAs MpodiieMa coBpe-
MEHHOCTH

I'paxncoanckoe npago

Hypmazamoemoes A.A., Hypmazamoemos A.M. HexoTopbie BOPOCH! I'paXk1aHCKO-TIPAaBOBOTO
MIPOTHUBOJCHCTBUSI PEUEPCTBY B chepe NMpeaIpUHIMATEIbCTBA

Tpyoosoe npaso

Hcaesa A.JK., Aiimumos b.7K. 1IpaBoBoe peryaupoBaHue Nopsiika paCCMOTPEHUS TPYAOBBIX
CIIOPOB B CyJie

Muipzaxanosa M.H., Kykoea 3.b., Toecyrmanoea JI.U., Mupowinurkoeéa O.B. Hexoropsie
ACTeKTHl PACCMOTPEHUS WHANBHIYyaJbHBIX TPYIOBBIX cIIOpoB B cTpaHax EADC

Paxumoea A.M. CounanbHOE TApTHEPCTBO U TPYAOBBIE CITOPBI: MEXaHU3MBI U peaTn3aIisl

Mesicoynapoonoe npago

Axwanosa P.J]., O60ipaiivim b.7K., Connyee A.M. I1paxtrka Oprata 1o pa3peueHuio criopos
Bcemupnoit Toprosoii opranmzaiuu (OPC BTO) no BompocaM moAAepKKy HCTOIH30BAHUS
BO306HOBH51€MI)IX HNCTOYHHKOB SHEPIrun
Hopazumos K. U., Acanosa T.C. MexryHapogHOE PABO OSIKESHIIEB - IIOJIMHOXKECTBO MEK/TY-
HApOJHOTO MPaBa 10 MpaBaM YeJIOBeKa

Tnenuna I11.B. VIcToxu CTaHOBIECHMS MEXIyHapoaHOro npasa B [Ipesneit Unauu

8

17

26

33
43

51

58

64

76

85

97

103

112

131

146



BECTHHK Espazuiickozo nayuonanshozo ynusepcumema umenu JLH. I'ymunesa. Cepus Ilpaso
BULLETIN of the L.N. Gumilyov Eurasian National University. Law Series Mg (129)/ 2019
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International law of refugees - a subset of international human rights law

Abstract. International refugee law is concerned with refugee status through the framework and
limits of the 1951 Refugee Convention, it is nevertheless strongly interrelated with international human
rights law. Whilst application of human rights can be enjoyed by every human being, the benefits of
refugee status are dependent on the predicament of persons need protection as based on the five grounds
expressed in the definition of a refugee. The proliferation of the number of cases are going through the
human rights courts, inevitably, had an impact on the application of the 1951 Refugee Convention through
extending the definition of a refugee as an interpretation of its provisions. Therefore, the complementary
and supplementary functions of international human rights law create the basis for full implementation of
international refugee law. Although these two branches of international law are distinct from each other,
both have common ground in terms of the protection of human beings, though through their own distinct
approaches. It appears that the acceptance of refugee law within the basis of human rights law is as a subset
of the latter, but with that the provision of the specific protection of refugees as a ‘first aid’ in some senses.

Key words: international refugee law, international human rights law, non-refoulement, definition
of refugee.

DOI:https://doi.org/10.32523/2616-6844-2019-129-4-131-145

Introduction. International refugee law and international human rights law, as two branches
of international law, provide both similar and different regimes of protection for their subjects.
On the one hand, with the intention to grant refugee status and protect refugee rights under the
Convention relating to the Status of Refugees (1951 Refugee Convention) [1], the scope of
international refugee law it is quite specific. International human rights law, on other hand, by
providing broad principles of protection in way that refugee law cannot, serves asylum seekers
and displaced people as well as refugees. [2] The close relation of the two regimes of refugee
and human rights is evident, though each remains distinct. This is because of the specific rights
provided by international refugee law, which is a primary source of the protection of refugees
based on their special character.[3] Although international refugee law and international human
rights law retain their own conventional autonomy, the former’s operates as a subset of the latter
due to the latter dealing with the broad field of human rights law.[4] In light of these views, this
paper will argue that international refugee law is a special branch of international law, providing
protection for its special subjects, refugees, and that it exists within the framework of human
rights law both inherently and effectively. Thus, this paper will support opinions and perspectives
stating that international refugee law is a one part, or a subset, of international human rights law.

To this end, this paper will be divided into five sections of analysis. First, two parameters of
protection will be examined: the definition of ‘refugee’ and the principle of non-refoulement, in
the first and second parts of this essay, respectively, where the impact of human rights on the 1951
Refugee Convention will be seen through the ambivalent relationship between the two branches
of law. The third section will be devoted to the consideration of the 1951 Refugee Convention
as a human rights treaty, whereas the fourth section will analyse international human rights law
treaties as the fundamental basis of refugee protection. Finally, the intertwined relationship of
both branches will be discussed in the last section of the paper.

Definition of refugee. The 1951 Refugee Convention and 1967 additional Protocol Relating

131



JLH. I'ymunes amvinoazol Eypazus ynmmox ynugepcumeminiy XABAPIIBICBI. Kykuix cepuscol Jo 4(1 29) 2019

to the Status of Refugees (1967 Refugee Protocol) [5] provide protection through refugee status.
The definition of a refugee provided in Article 1A(2) of the 1951 Refugee Convention is that of
anyone who is outside their country of origin ‘owing to well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of a particular social group or political opinion’.
[1] The highly selective approach taken by the 1951 Refugee Convention shows its narrow and
specific application. Nevertheless, some regional instruments have expanded this definition to
cover persons fleeing armed conflicts, massive or systematic human rights violations, or serious
public order disturbances. [6]

The selectivity of the definition of refugee is constituted by distinct levels of requirements,
namely the clauses of inclusion, exclusion and cessation. [4] The inclusion clause is provided
by Article 1A(2) of the 1951 Refugee Convention, which defines the status of refugee through
meeting the following four requirements: first, having a well-founded fear of persecution; second,
grounds for such a fear of persecution is linked to five grounds, namely those of race, religion,
nationality, membership of a particular social group or political opinion; third, being outside their
country of nationality; and, finally, being unable to return to their country of origin or fearing to
return. [7] However, an exclusion to covering forced migration due to the selective nature of the
definition of refugee was premediated. [4]

Furthermore, selective protection, as an essential characteristic of the 1951 Refugee
Convention, is reinforced by the exclusion clauses. There are two distinct sets of exclusion
circumstances, even in the instance that the requirements of Article 1A(2) have been met. Firstly,
if the individual(s) in question are already benefiting from other means of protection, whether
international, national or UN protection (Article 1D), or by Article 1E where the individual(s)
possess the rights and obligations attached to the nationality of the host country. Another clause,
Article 1F, reinforces the selectiveness of the definition of refugee in cases of serious crime
(against peace and humanity, war crimes, serious non-political crimes and acts contrary to the
purposes and principles of the UN). In addition, Article 1C enumerates the cessation clauses that
reassert the dual feature of refugee status, those of its surrogate nature and selective protection.
Therefore, the temporary protection of refugee status is terminated as soon as the justification for
protection is no longer required. [4]

However, neither the 1951 Refugee Convention nor other international instruments define
the notion of persecution. The various attempts to formulate the definition of this term have met
with very little success. [8] Goodwin-Gill and McAdam stated that persecution may include
torture, cruel, inhuman or degrading treatment, or punishment out of proportion to the offence
committed. [9] Foster claimed that violations of economic, social and cultural rights may also
amount to persecution. [10] A systematic approach to defining persecution was proposed by
Hathaway with a model of categorisation of human rights violations according to the nature of
the rights (included in the International Covenant on Civil and Political Rights (ICCPR) as being
non-derogable or derogable civil and political rights, economic, social and cultural rights that are
recognised in the International Covenant on Economic, Social and Cultural Rights (ICESCR), and
rights only included in the Universal Declaration of Human Rights (UDHR)). While a violation of
rights included in the UDHR does not suffice to amounting to persecution, the violation of non-
derogable rights will always constitute persecution. [11]

Nevertheless, Edwards claims that keeping the definition of persecution open allows the
refugee protection regime to accommodate both human rights violations of sufficient severity
and serious harms that are not yet considered human rights violations but which nevertheless
threaten an individual’s life or freedom. [12] Therefore, the definition of refugee with its pivotal
aspects of persecution and grounds listed as constituting such are the subject of court judgments
and various interpretations. For instance, sexual and gender-based violence against women and
girls as a serious harm that has been increasingly recognised as a form of persecution, such as in
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the cases of Islam (A.P) v. Secretary of State for the Home Department, Regina v. Immigration
Appeal Tribunal and Another Ex Parte Shah (A.P), where it was stated that, as a group, women
were discriminated against and left unprotected by the Pakistani government [13]; a further
example is that of Minister for Immigration and Multicultural Affairs v. Khawar, where the Hight
Court of Australia stated that domestic violence against women and their complaints were not
investigated by Pakistani authorities who systematically failed to lay charges.[14] Both cases
accepted that domestic violence constituted a form of persecution in the context of Pakistan
because of the absence of state protection. Furthermore, in the case of Canada v. Ward, the court
stated that persecution is any situation in which ‘the state is not in strictness an accomplice to
the persecution but is simply unable to protect its citizens’. [15] Horvath v. Secretary of State
for the Home Department case stated that ‘the word «persecution» implies a failure by the state
to make protection available against the ill-treatment or violence which the person suffers at the
hands of his persecutors’. [16] Nevertheless, acts of persecution, as well as the reasons for such,
are detailed in various regional frameworks, such as the European Union Qualification Directive
(Articles 9-10). [17]

While persecution is one of key notions in the definition of refugee, the second pivotal notion
of this definition are the ‘grounds’ on which an individual is at risk of being persecuted, namely
‘race, religion, nationality, membership of particular social group or political opinion’. These
five grounds of persecution provide a link to, and affiliation with, the human rights of freedom of
thought, opinion and expression and the principle of non-discrimination. [4] Nonetheless, whilst
the other four grounds are fairly clear, the most flexible, albeit least understood, ground is that
of ‘membership of particular social group’, which has found, in different cases, a particularly
with wide interpretation. Therefore, Edwards stated that the scope of refugee protection has been
expanded through the interpretation of the social group ground, which has slowly become more
aligned with other proscribed grounds of discrimination under international human rights law.
Cases such as Islam (A.P) v. Secretary of State for the Home Department, Regina v. Immigration
Appeal Tribunal and Another Ex Parte Shah (A.P,) and Minister for Immigration and Multicultural
Affairs v. Khawar have all been successful under the context of ‘“membership of a particular social
group’, including those based on age, gender, sexual orientation, and family membership, as well
as those involving child soldiers and victims of trafficking. This has allowed, for instance, female
victims of domestic violence, or those subjected to female genital mutilation, or forced marriage,
to be granted refugee status and protection. [3]

Under the 1951 Refugee Convention, recognition as a refugee is declarative, as emphasised
by the United Nations High Commissioner for Refugees (UNHCR), who stated that an individual
is ‘a refugee ... as soon as he fulfils the criteria ... recognition of his refugee status does not ...
make him a refugee but declares him to be one’. [18] Therefore, the process of determination of
refugee status is significant in that it requires the provision of evidence and prove various facts. In
this case, the European Court of Human Rights (ECtHR) have had several judgments regarding
the implications of the standards of proof, the sources of evidence and the risk assessment in
situations of refugee protection. For instance, the ECtHR in the M.S.S. v. Belgium and Greece case
stated that ‘the applicant should not be expected to bear the entire burden of proof” because the
Belgian authorities were already aware of the general situation of the treatment of asylum seekers
in Greece. [19] Moreover, the Court confirmed in the Hirsi et al v. Italy case that requiring evidence
of an individualised threat regarding treatment was contrary to Article 3, and that information
reported by independent sources might suffice to make the evidence ‘sufficiently real and probable’
that the situation in a particular country is sufficiently risky that the individual is not required to
return. [20] The reiteration of this position by the Court can be seen in the Rustamov v. Russia
case where the Court noted specifically that ‘requesting an applicant to produce “indisputable”
evidence of a risk of ill-treatment ... would be tantamount to asking ... to prove the existence of
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a future event, which is impossible, ... [it] would place a clearly disproportionate burden on him’.
[21] However, Goodwin-Gill claims that whilst it appears to be for the benefit of asylum seekers
and refugees, it is challenging to actually fit this jurisprudence into the procedural context for the
determination of refugee status. [22]

It appears that as the definition of refugee as a determination of refugee status is not fixed,
mostly due to the evolvement of human right court cases through the intermingling of refugee
law and human rights law. Although these two regimes work in tandem, they have overlapping
common ground in the principle of non-refoulement, which will be examined in the next section.

Principle of non-refoulement as an international customary law rule and human right.
One of the most significant provisions of the 1951 Refugee Convention is the non-refoulement
principle. [23] The 1951 Refugee Convention provides protection for refugees according to the
exhaustive list of reasons given in Article 33, stating that a refugee will not be expelled or returned
‘in any manner whatsoever’ to a location where he or she would face threats to his or her life or
freedom ‘on account of his race, religion, nationality, membership of a particular social group
or political opinion’. [1] There are not situations that considered to be relevant to the majority
of refugees. Facing unforeseen situations of international and non-international armed conflicts,
civil wars, manmade and natural disasters, grave human rights violations and others are required
consideration of status when people flee such situations. Therefore, the gap in the existing law is
addressed through use of the principle of non-refoulement. [24]

In addition, there is an overlap between the refugee non-refoulment norm and the prohibition
on return under international human rights law. Therefore, this principle provides for the prohibition
of the expulsion or return of a person regardless of granting of refugee status or otherwise, as
well as of persons for whom there are substantial grounds that they would be in danger of being
subjected to torture as is set in the 1984 Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Convention against Torture). Article 3(1) of the Convention
against Torture incorporates the principle non-refoulement and provides that a person will not be
expelled, returned or extradited ‘to another State where there are substantial grounds for believing
that he would be in danger of being subjected to torture’. [25] It appears that the principle of non-
refoulement is also intertwined with other human rights frameworks.

Furthermore, explicit or implicit implementation of the non-refoulement principle is
incorporated in various international conventions. For instance, the 1949 Geneva Convention (IV)
relative to the Protection of Civilian Persons in Time of War in its Article 45 states that a person
will not be transferred ‘in no circumstances ... to a country where he or she may have reason to
fear persecution for his or her political opinions or religious belief.” [26] In addition, Article 7
of the ICCPR states that nobody will be subjected to torture or to cruel, inhuman or degrading
treatment or punishment’ [27], both of them give the implication of principle of prohibition of
refoulement. [28]

Various regional human rights frameworks also include the principle of non-refoulement;
for instance, the 1950 European Convention for the Protection of Human Rights and Fundamental
Freedoms (European Convention on Human Rights), [29] the Asian-African Legal Consultative
Committee in its Principles Concerning Treatment of Refugees (Article III (3)), [30] Article II
(3) of Convention Governing the Specific Aspects of Refugee Problems in Africa (OAU Refugee
Convention), [6] Article 22(8) of the 1969 American Convention on Human Rights (ACHR), [31]
the 1981 African Charter on Human and People’s Rights (ACHPR) in its Article 12(3) [32] and
the 1984 Cartagena Declaration on Refugees which declared the principle of non-refoulement
as a ‘cornerstone of the international protection of refugees’ and further stated the necessity to
acknowledge non-refoulement as jus cogens. [33]

Such common grounds of protection between the two branches of law have helped strengthen
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and reaffirm the prohibition of refoulement of asylum-seekers and refugees through the human
rights courts. For instance, the European Court of Human Rights in Soering v. United Kingdom
stated that ‘... the decision ... to extradite ... give rise to an issue under Article 3 ... where
substantial grounds have been shown for believing that the person ... if extradited, faces a real risk
of ... torture or inhuman or degrading treatment or punishment’. [34] In addition, in another case,
Hirsi Jamaa and Others v. Italy, for example, the ECtHR determined that the Italian ‘push-back’
policy, or the interception of asylum seekers in the Mediterranean Sea and returning them to Libya,
in this case of 11 Somalian and 13 Eritrean nationals, was unlawful, and in violation of Italy’s
obligations under Articles 3 ‘Prohibition of torture’ and 13 ‘Right to an effective remedy’ of the
European Convention on Human Rights, Article 4 of Protocol No. 4, the ‘Prohibition of collective
expulsion of aliens’. Therefore, the ECtHR stated that ‘Italy is not exempt from complying with
its obligations under Article 3 ... because the applicants failed to ask for asylum or to describe the
risks faced as a result of the lack of an asylum system in Libya’. [20, para 157]

However, application of Article 33 of the 1951 Refugee Convention is limited to refugees
who are outside of their country of nationality, and hence the status of those who have not yet
left their country of origin does not fall under Article 33 of the 1951 Refugee Convention. As a
result, protection cannot be claimed in such an instance under the non-refoulement provision.
[35] Despite this, asylum seekers and recognised refugees are equally covered by application
of the principle of non-refoulement, provided that they are under the jurisdiction of a concerned
state. In addition, contrary to other provisions of the 1951 Refugee Convention, this norm is
independent from of the means of their presence, meaning that Article 33 applies regardless of
legal or illegal entry into the territory a state. [4] Hathaway argues that implementation of Article
33 by states which requires the principle of non-refoulement be respected, and thus implies a de
facto duty to admit the refugee. [36] However, this is not an absolute duty because the exceptions
provided by Article 33(2) do not give the benefits of the non-refoulement principle for a refugee
that represents a danger to the host country’s security, or the community of that country, through
conviction of a serious crime. [1] Nonetheless, the Court in Attorney General v. Zaoui stated that
‘exception must be interpreted restrictively’ and ‘the danger to security must be serious enough
to justify frustrating the whole purpose of the Refugee Convention by sending a person back to
persecution’. [37] Therefore, Chetail states that operation of the principle of non-refoulement has
to reconcile two competing values. While on the one hand it is compromised by states’ right to
control access to their territory, such authoritative protection can threaten the lives and freedoms
of refugees on the other. [4]

Despite the fact that non-derogation is part of the 1951 Refugee Convention according to
its Article 42 [1], Farmer argued that this is further supported by the fundamental nature of the
non-refoulement principle. [38] However, Hannkainen argues that the exceptions contained in
Article 33(2) of the 1951 Refugee Convention create the ‘room’ for derogation in attaining the jus
cogens status of the non-refoulement principle. [39] Similarly, Schabas believes that arguments
regarding the principle of non-refoulement reaching jus cogens status are not convincing. [40]
Nonetheless, Orakhelashvili states that given the non-derogable description of any human rights
convention as evidence provides it as a jus cogens rule. [41] This view was supported by the
UNHCR Executive Committee, stating that of not being a subject for derogation of the principle
of non-refoulement. [42] Lauterpacht and Bethlehem stated that non-refoulement is a principle of
customary international law. [43]

To summarise, in light of the above-mentioned discussion and cases, it is important to note
two main distinctions in the principle of non-refoulement between international refugee law
and international human rights law. First, in the former, refugees are protected against return
where a threat to life, or freedom, or other human rights violations or serious harm amounting to
persecution exists; in the latter, all individuals are protected against return in any instance of a
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range of potential rights violations, the scope of which is under development, but at a minimum,
where torture or other forms of inhuman or degrading treatment exist. Second, the 1951 Refugee
Convention permits lawful refoulement in specific circumstances, whereas as a human right non-
refoulement is an absolute. [3]

Refugee Convention as a specific treaty of human rights. The preamble of the 1951
Refugee Convention states that the Convention is enacted in the context of the fact that ‘... human
beings shall enjoy fundamental rights and freedoms without discrimination’. [1] As a starting
point, the 1951 Refugee Convention with its human rights principles created a new regime of
protection through revising, consolidating and extending previous conventions. [44] Sternberg
states that the reference to the Universal Declaration of Human Rights (UDHR) in the Preamble
of the 1951 Refugee Convention gives an indication of the tandem development of the definition
of refugee and human rights principles. [45] Lauterpacht and Bethlehem stated that the human
rights law is ‘an essential part of [of the 1951 Refugee Convention] framework’. [56, 75 p.]
Therefore, Hathaway argues that the 1951 Refugee Convention should be considered as “part and
parcel of international human rights law’ and thus a refugee law is ‘a remedial or palliative branch
of human rights law’. [36, 4-5 p.] Edwards argued that the 1951 Refugee Convention is a human
rights instrument with the particular scope for the protection of the rights of a specific category of
protected person, namely the refugee. Nevertheless, the 1951 Refugee Convention is the ‘floor’,
though not the ‘ceiling’, for the rights of refugees. [3]

In addition, adoption of the 1951 Refugee Convention soon after the UDHR and explicit
proclamation of human rights commitments in its preamble show the intention to contribute to
the UN’s aims and principles regarding the advancement of human rights. [46] The UN Charter
in Articles 1(3) and 55 declare its aim through ‘promoting and encouraging respect for human
rights and for fundamental freedoms for all’ [47] and ‘universal respect for and observance of
human rights and fundamental freedoms for all’, [47] respectively. Therefore, the 1951 Refugee
Convention, as applies to a specific category of individuals, was the first human rights framework,
though the drafters of the 1951 Convention anticipated that subsequent treaties would provide
additional protection. [46]

Hathaway argued that international human rights law and the 1951 Refugee Convention are
both primary sources of refugees’ rights. The 1951 Refugee Convention was specifically designed
to satisfy refugees’ needs, though the evolution and development of international human rights
law is also useful [36]. Whilst Edwards claimed that international refugee law, i.e., the 1951
Refugee Convention, is a rights-granting instrument which is informed by human rights standards
[3], Goodwin-Gill argued that the 1951 Refugee Convention is a scheme of obligations between
states parties, and a refugee can benefit from the fulfilment of those duties. Thus, the 1951 Refugee
Convention is a duty-driven framework, rather than human rights-based one. [48]

Nevertheless, Chetail states that in framing the refugee rights regime, the historical normative
context played a significant and decisive role at the time when the 1951 Refugee Convention
was drafted. Therefore, the emergence of refugee status was as a ‘hybrid” with the provision of
minimum standards for aliens and fundamental rights within the new subset of international human
rights law, as underlined in the 1951 Refugee Convention’s preamble. The ultimate objective and
the raison d’étre of the 1951 Refugee Convention is in providing for refugees the ‘exercise of ...
fundamental rights and freedoms’. [4]

In the light of the arguments of scholars and the various views as to its interpretation, it
appears that the 1951 Refugee Convention contains the main definitions and provisions, such as
the principle of non-discrimination (Article 3), the principle of non-refoulement (Article 33), a
guarantee of non-penalisation (Article 31) as well as the widest possible exercise of fundamental
rights, provides for considerable protection of the rights of refugee, though it should be noted that
this provision does not extend to a full range of rights. Therefore, Ziegler stated that the ‘legal
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space’ of the 1951 Refugee Convention was made by the drafters in order to expand refugee
protection through subsequent human rights treaties, which implies the human rights instrument
character of the 1951 Refugee Convention. [46]

International human rights law treaties as a fundamental basis for refugee protection.
In order to provide protection to individuals who fall outside the scope of the definition of refugee
under Article 1A(2) of the 1951 Refugee Convention, the protection of such people is considered by
complementary protection as a matter of international law. The term ‘complementary protection’
describes states’ protection as complements and supplements the 1951 Refugee Convention through
their obligations that arise from international legal instruments such as treaties and customs. The
scope of the principle of non-refoulement under international law is widened by the effect of
complementary protection. [49] Through this, the prohibition on refoulement may be explicit
or implicit. While Article 3 of the Convention against Torture [25] expressly prohibits torture,
interpretations of the provisions of Article 3 of the ECHR [29] and Article 7 of the ICCPR [27] by
the European Court of Human Rights and the UN Human Rights Committee in the cases Soering
v. UK [34] and Chahal v. UK [50] preclude the removal of individuals when there is a real risk of
them being exposed to harm. However, Schabas argues that complementary protection through
the human rights regime becomes superfluous, and takes over the 1951 Refugee Convention [51],
even though it is not only about the principle of non-refoulement but extending the definition
of refugee and the definition of refugee status. Therefore, scholars such as Wachenfeld and
Christensen stated that the 1951 Refugee Convention is eclipsed by human rights covenants, even
in such areas of equal treatment. [52] Following this view, Maluwa asserted that the features of
international human rights law were considerably more extensive than those of refugee law with
its specific tenets because the latter, in essence, is a subset of human rights. [53]

Furthermore, the ICCPR plays an essential role in the process of reinforcement and
supplementing refugee status. Although the 1951 Refugee Convention contains the civil and
political rights of refugees, such as non-discrimination, freedom of religion, freedom of association,
freedom of movement, and access to court, they are, however, fairly limited. Moreover, rights
such as the right to family unity and the right to return are not guaranteed by the 1951 Refugee
Convention, even though they are considered to be particularly critical to refugees. [4] Therefore,
the HRC in its General Comments expressly emphasised the availability of the rights in Covenants
for all individuals and limitless of enjoyment of rights regardless of nationality or status (being an
asylum seeker or a refugee). [54] For instance, the Ngambi v. France case, where Mr. Benjamin
Ngambi, of Cameroonian origin with refugee status in France, and Ms. Marie-Louise Nébol, of
Cameroonian nationality and resident in Douala, Cameroon, claimed as to violations by France of
Articles 17 and 23 of the ICCPR. In such cases, the HRC stated that the necessity of interpretation
of the ICCPR’s provision in a broader sense, and pointed out that ‘Article 23 of the Covenant
guarantees the protection of family life including the interest in family reunification’ [55] and the
prevention of the separation of family members for different reasons, such political or economic.
[56]

Relationship between international refugee law and international human rights law.
Both international refugee law and international human rights law share common roots, arising
from the grave consequences of World War II in terms of persecution and the number of people
seeking safe locations across international frontiers. Being displaced or fleeing due to human
rights abuses means that refugee rights are undoubtedly interrelated with human rights. However,
the response of each body of law is different, albeit interrelated; while human rights law aims
to ensure the prevention and avoidance of such violations through creating a global regime of
fundamental rights, responding to the displacement of people whose rights have been violated
is in the competence of refugee law. Thus, functions of these regimes are complementary, yet
distinct. [3]
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McAdam stated that refugee status, as set out in the 1951 Refugee Convention, is reinforced
and improved through the extensive body of universal human rights law. Although human
rights law plays a role in enhancing and extending refugee rights, refugee status is only actually
created via the 1951 Refugee Convention’s mechanism attached with no derogation. McAdam
went further, indicating the inadequacy of international human rights law in its own function in
providing for the protection of individuals and their entitlements at the national level. [44]

Although many international human rights conventions have been adopted since the
conclusion of the Refugee Convention, international human rights law is broad in the sense
of its application and conclusions regarding the fundamental rights of all human beings. The
intersection of international human rights law and refugee law, Edwards points out, occurs in at
least three main ways, such as causes of fleeing serious human rights violations, basis of human
rights standards for granting refugee status and entitlement of benefits of general human rights
regime. [3]

The contrast between international refugee law and international human rights is possibly
overplayed, as it is evident that the former remains a secure part of the broader field of the latter.
[57] However, it is also true that international human rights law can strengthen the refugee
protection architecture by effectively filling the latter’s gaps. [3] As Goodwin-Gill and McAdam
claim, ‘refugee law is an incomplete legal regime of protection, imperfectly covering what ought
to be a situation of exception’. [9]

Chetail states that the 1951 Refugee Convention, while being a human rights instrument,
is the primary tool for refugee protection. Chetail further claimed that human rights law should
be the primary source of refugee rights rather than the reverse, asserting that human rights law is
broadly eclipsed by the protections in the 1951 Refugee Convention. [4] Nevertheless, contrary
to such a positive focus on human rights law, Edwards argues that the range of rights are tailored
to the specific circumstances of refugees in the 1951 Refugee Convention, such as exemption
from the usual requirements regarding length of stay within its description of enjoyment of rights
(Article 6), continuity of lawful residence (Article 10), refugee seamen (Article 11), movable and
immovable property (Article 13), recognition of foreign diplomas (Article 19), welfare rights
(Articles 20 to 24), special administrative assistance (Article 25), travel documents (Article 28),
exemption from fiscal charges (Article 29), transfer of assets (Article 30), non-penalisation for
illegal entry or stay (Article 31) and naturalisation (Article 34), despite the fact that such rights do
not find any expression in human rights instruments. [3]

The relationship between both regimes can be seen from the perspective of dispute settlement.
While Article 38 of the Refugee Convention refers to the International Court of Justice for the
any issues arising between parties regarding its interpretation or application which, however, was
never invoked by any state party of the 1951 Refugee Convention, [4] it can be seen that this
process can rather be settled through the Human Rights adjudicative bodies. It is evident from the
blurred borders of these two that they represent are intimately interdependent branches of law.
Whether the weakness of refugee law needs to be strengthened, or its flexibility allows legal gaps
to be filled, it is clear from the given practices that both regimes of protection, in principle and in
practice, undoubtedly work to supplement each other, and work in tandem.

Conclusion. In conclusion, given that international refugee law is concerned with refugee
status through the framework and limits of the 1951 Refugee Convention, it is nevertheless strongly
interrelated with international human rights law. The tangible difference between the international
human rights law and international refugee law is evident in the scope of these two branches of
law. Whilst application of human rights can be enjoyed by every human being, the benefits of
refugee status are dependent on the predicament of persons needing protection as based on the five
grounds expressed in the definition of a refugee. Nevertheless, the proliferation of the number of
cases going through the human rights courts have, inevitably, had an impact on the application of
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the 1951 Refugee Convention through extending the definition of a refugee as an interpretation
of its provisions. Therefore, it appears that the complementary and supplementary functions of
international human rights law create the basis for full implementation of international refugee
law.

In addition, the existence of the principle of non-refoulement represents common ground
for protection, as in refugee law as in human rights frameworks. Nevertheless, human rights
law has had a significant impact on the evolution of the non-refoulement principle, which has
been expressly endorsed in many important human rights frameworks, at both the universal and
regional levels. Thus, this reinforces and consolidates the refugee law’s cornerstone as common
ground for protection. Therefore, stating that the 1951 Refugee Convention is not a human rights
treaty is rather ironic because of its duty-driven characteristics, rather than being a right-based
framework. [4]

Although these two branches of international law are distinct from each other, both have
common ground in terms of the protection of human beings, though through their own distinct
approaches. Despite this, it is hard to imagine the separate operation of refugee law due to its
specific nature regarding the protection of refugees. Therefore, it appears that the acceptance
of refugee law within the basis of human rights law is as a subset of the latter, but with that the
provision of the specific protection of refugees as a ‘first aid’ in some senses, though this does
depend on from which perspective one considers the protection and rights of refugees.
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K.U. Uoparumos, T.C. AcanoBa
JL.H. I'ymunee amvinoaevr Eypasus ynmmuix ynusepcumemi, Hyp-Cynman, Kazakcman
Kazaxcmanowvix-@panyysovix « KATKO» Bipnecken Kacinopuwi, Hyp-Cynman,
Kazaxcman

XanabIKapaabIK 00CKbIHAAP KYKBIFBI - XaJbIKAPAJIbIK 21aM KYKBIFbIHBIH iIIKi
JKHBIHTBIFBI

Amnagarna. XanblKapanblK OOCKBIHAAP KYKBIFBI OOCKBIHIAp MopTedeciHe KarbIcThl 1951 KbUTFBI
OOCKBIHAAP Typasbl KOHBEHIUSHBIH IIEHOEPI MEH MIeKTepiHae OONaThIHABIFBIH €CKEPe OTBIPHII, Oy Xa-
JBIKAPANBIK aJlaM KYKBIKTaphIMEH THIFBI3 OaiIaHBICTBI. AJTaM KYKBIKTaphIH Ke3 KeJTeH aJaM Taiijanana
anajnel, Oipak OOCKBIH MOpTEOECiHIH apTHIKIIBIIBIKTAPHl OOCKBIHHBIH aHBIKTAMACKIH/IA KOPCETLITeH Oec
HETi3re CYHeHe OTHIPHIIN, KOPFAyIbl KAKET TeTiH aJaMIapblH JKaFJaiibiHa OaltaHbICTEl OOMabl. AlamM
KYKBIKTapbl JKOHIHJIET] COTTap apKbUIBI KapaJaThIH iCTep CAaHBIHBIH K00etoi, co3ci3, 1951 KbUTFbl OOCKBIH-
Jlap TypaJibl KOHBEHIIUSHBI OOCKBIHHBIH epeKeNepiH TYCIHAIPY peTiHe KeHEHTY apKbUIbl KOJIAaHyFa acep
etti. Ochlaiiina, XambIKapaiblK aJaM KYKbIFbl KOCBIMIIIA )KOHE KOJIAYIIBl (PYHKIHUSIAPHI XaJIbIKAPaIIbIK
OOCKBIHAAP KYKBIFBIHBIH TOJIBIK OPBIHIATYbIHA HET13 )Kacal Ibl. XalbIKapablK KYKBIKTBIH OCBI €Ki calachl
Oip-OipiHEeH epeKIleNeH e Ae, OIap/IbIH SPKANCHICHIHBIH JKeKe KO3KapacTaphl apKbUIbI aamMIapIbl KOpra-
y¥a KaThICThI OPTaK TYCTaphl Oap. Ajam KYKBIKTaphl 3aHHAMACHI HETi3iHAe O0CKbIHIApP Typasbl 3aHHAMA-
CBIHBIH KaObUIIaHYbl COHFBICHIHBIH KOCHIHJIBICHI OOJBIT Ta0BUTA IbI, OipaK OYJ1 peTTe OOCKBIHIApIBI Oel-
rim Oip MarpIHa/Ia «aJFAIIKbl KOMEK» PETIHIE KOpFay/Ibl KAMTaMachl3 €Ty Kepek.

Tyiiin ce3mep: XaiblKapaiblK OOCKBIHAAD KYKBIFBI, XaIbIKAPAIBIK a/laM KYKBIKTaphl, KAWTapbIM-
ChI3, OOCKBIH aHBIKTAMACHI.

K.N. Uoparumos, T.C. AcanoBa
Espazutickuti nayuonanvuwiii ynueepcumem umenu JI.H. I'ymunesa, Hyp-Cynmarn,
Kazaxcman
Kazaxcmancko-gpanyysckoe coemecmnoe npeonpusmue « KATKO», Hyp-Cynman,
Kazaxcman

MexayHapoaHoe NpaBo 0e:KeHIleB - MOJAMHOKeCTBO MeKIYHAPOIHOI0 IPaBa Npas
YyeJI0BeKa

AHHOTANUsA. YUYUTHIBAs, YTO MEXTyHAPOIHOE TIPaBO OEKEHIIEB KacaeTcs cTaTyca OexeHIla B paM-
Kax " B nipenenax Konsenmnuu o craryce OexenneB 1951 roga, oHO, TeM HE MEHEe, TECHO CBSI3aHO C MEXK-
JTyHapOJHBIM TPABOM IIPaB YelloBeKa. XOTs KKIBIH YeI0BEK MOXKET IOJIb30BaThCs MPaBaMU YeJIOBEKa,
MPENMYIIEeCTBa CTaTyca OeKeHIIa 3aBUCAT OT TMOJOKEHUS JINI, HYKIAIOIIIXCS B 3aIIUTE, MCXOMS U3 IATH
OCHOBaHUH, U3JI0)KEHHBIX B ONPEICICHNN OeKEHIa. YBEIMUCHHNE YMCIIa JIeJ, PACCMAaTPUBAEMBIX CylIaMu
IO MTpaBaM YeJI0oBeKa, HeN30eKHO MOBIHIO Ha puMeHeHne KonBeHnu o craryce OexxeHneB 1951 roxa,
pacimmpuB ompesesieHne OexeHna. Takum o0pa3oM, JOTIOTHHUTEIbHBIE M BCIOMOTAaTelIbHbIE (DYyHKIHH
MEXTyHapOJHOTO TIpaBa B 00JIACTH MPaB YeJIOBEKa CO3AI0T OCHOBY JUISl TIOJTHOTO OCYIIECTBICHHS MEX-
JTyHapOIHOTO TpaBa OeKeHIEB. XOTs 3TH JIBE BETBU MEX/TyHAPOIAHOTO MpaBa OTIUYAIOTCS APYT OT IPyTa,
00e UMeIoT OOIIy0 MTOYBY B IJIAHE 3aIUTHI JIFOJEH, XOTS U C TIOMOIIBIO CBOMX COOCTBEHHBIX MOXOIOB.
[IpencraBnsiercs, 4To NPUHATHE 3aKOHA 0 OSKEHIIaX B paMKaX 3aKOHOJATEIhCTBA O MIPaBax YeJIOBeKa SIBIISI-
€TCs IOAAMHOXKECTBOM TTOCIIEAHETO, HO TP 3TOM B HEKOTOPBIX CMBICIIaX 00ecIiednBaeTcss 0codas 3aImra
OEKEHIIEB B KAYECTBE IIEPBOM MTOMOIIIN.

KaroueBbie cjioBa: MexyHapOIHOE TIPAaBO OSKEHIIEB, MEXTyHAPOHOE TIPABO IIPaB YEIIOBEKa, He-
BBIJIauH, OIpe/iesieHne OeKeHIa.
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«JL.H. 'ymuaeB arbinaarbl Eypasus yITThIK YHMBEpPCUTETiHIH Xa0apmbichl.
KyKBIK cepHsiChI» )KYPHAJIBIHIA MAKAJIa JKAPHUAJIAY epesKeci

1. ’Kypunan makcartbl. 3aH FbUTBIMIAPbI OONBIHIIIA MYKHSIT TEKCEPYEH 6TKEH FHUIBIMU
KYHIBUIBIFBI Oap MaKajaiap skapusiay.

2. Kypnanga makana xapusiayIlibl aBTOp MaKaJlaHbIH KOJI KOWBUIFaH Oip JaHa Kara3 HYCKaChIH
FruieiMu 6aceuibivaap 6emimine (penakuusra, mekerkaisl: 010008, Kazakcran PecnyOnukacsr,
Hyp-Cynran kanacel, K. Cornaes kemeci, 2, JI.H. ['ymunes atsinnars! Eypasus yATTHIK yHUBEp-
CHTETI,

bac rumapar, 402 kabuner) xoHe vest law(@enu.kz snekrponabik nomraceiHa Word
(dbopMaThIHAaFEl HYCKATAphIH Ki0epy KakeT. Makasia MOTiHIHIH KaFa3 HYCKAChl MEH AJIEKTPOH/IbI
HYCKanapsl Oipaeit 6omymapbl Kaxer.

Maxkananap Kazak, OpbIC, aFbIIIIBIH TUIAEPIHIE KaObLIIaHAIbI.

3. ABTOpPIBIH KO:Ka30aHbI pefakuusira xkidepyi makajaanbid JI.H. I'yMuiieB arbiHIarsl
Eypa3usi yITTBIK YHUBEPCUTETIHIH Xa0apmIbIChIHAA 0acyFa KeJiciMiH, 1eTe TijTiHe
ayIapbuIbINI KaTa 0achblIybIHA KeJICiMiH Oiipeni. ABTOp MaKaJIaHbl pelaKIUsFa
JKi0epy apKbLJIbI aBTOP TYPAJIbl MAJIIMETTIH AYPBICTHIFbIHA, MAKAJIA KOLIIpUIMereHirine
(MJIAarMaTThIH JKOKTHIFBIHA) 5KOHE 0aCKA 12 3aHChI3 KOlIipMeJIepAiH sKOKThIFbIHA KemljiieMe
Oepeni.

4. MaxkanaHbIH KeneMi: 8 0eTTeH 18 OeTke AeHiHT1 KoneMae KaOblUIdaHaIbI;

MakajaHbIH KYPbLIBbIMBI: ( A4 OeTTiHae, KiTall eIIIeMiH e, JKOIABIH OapbIK xKakTaysl — 20
mMm. Hpudt: Times New Roman, pa3mep (kerp) - 14);

5. XFTAP http://grnti.ru/ - GipiHIIi KOJABIH COJ XKaKTaybIH/IA;

ABTOp(J1ap)ABIH ATHI-KOHI — 5KOJIJIbIH OPTAChIH/IA;

MexkeMeHiH TOJIBIK aTaybl, KajJachl, MEMJIEKETI (erep aBTopiap opTypil MeKeMee Ky-
MBIC ’KaCalThIH O0JICca, OHA Op aBTOP MEH OHBIH KYMBIC MEKeMeci KachlHa Oip/eit Oenri KonbLTy
KepeK) — >KOJIJIbIH OPTAChIH/A;

Aprop(ntap)nbig E-mail-b1 — jkakiia inrisae, KypCcuBIIeH, KOJIIbIH OPTAChIHA;

Makana araybl — KOJIBIH OPTAChIHIA, dKaPThLIal KOO Killll OpIMIeH jKa3blIabl;

Annoranus (100-200 ce3; makajgaHblH aTayblH MEWUITIHIIIE KaWTanaMaybl KaXeT; ofaeOueT-
Tepre ciaremenep OolMaybl Ka)XeT; MaKaJTaHbIH KYPBUIBICHIH (Kipiclieci, MaKaJllaHbIH MaKcaThl,
MIHJETTEp1, KapaCThIPbUIBII OTBIPFAH CYPAKTHIH TapUXbl, 3€PTTEY MICTEPi, HOTHKEIEP/TalKbI-
7ay, KOPBITBIH]IBI) CAKTal OTHIPHIN, MaKaJlaHBIH KbICKAIIA Ma3MYHBI Oepilyl KaxkeT).

Tyiiin ce3aep (6-8 co3 He co3 Tipkeci)

TyiiiH ce3aep Makalia Ma3MYHBIH KOPCETIl, MEITIHIIIE MaKajla aTaybl MEH aHHOTAIIHsI1aFbl
ce3/ep/i Kaiitanamail, Makaia Ma3MyHBIHJAFbI co3epi KonaaHy KaxkeT. COHbIMEH Karap, aKmna-
paTThIK-13AeCTipy KyHenepinae MakajaaHbl )KeHUT Ta0yFa MYMKIHIIK OEpeTiH FhUIBIM caaiapbl-
HBIH TEPMUHJEPIH KONJIaHy KaKeT.

Heri3ri MoTiH MakallaHbIH MaKcaThl, MIHAETTEP1, KapaCTHIPBUIBIN OTHIPFAH CYPAKTHIH Ta-
PHXBI, 3€pTTEY 9/ICTEPl, HOTHXKENEp/TaJIKblIay, KOPBITBIH/IbI 06JIiMAEpIH KaMTybl KaXKeT — JKoJja-
paJIbIK MHTEPBAI - 1, a3aT 3KOJ «KBI3BLI KOJIIaH» - 1,25¢cM, OeTTey KoNarbl — eHiHE caii )kacaiaibl.

Tabnuia, cypeTTep — aTanraHHaH KeiliH OpHaIaCThIPhLUIaAbL. Op TabnuIa, CypeT KachlHaa-
OHBIH aTanybl 60y KaxeT. CypeT ailKbIH, CKaHep/IeH OTIIereH OOMYyhI KepeK.

Maxkananarsl hopMmynanap TeK MOTIHIE oJlapFa ciiTeMe Oepijice FaHa HOMEpIJICHE]I].

Kanmer KonmaneicTa O6ap abOpeBuaTypaliap MEH KbICKapTylapaaH OacKajapbl MIHIETTI
TYpZe anFail KoJJaHFaHaa TYCIHAIPITY1 Oepiiyi KaKer.

Kap:xblnait keMek Typaibl aknapar OipiHiii 6eTTe KepceTiiei.



O9aeduerrep Tisimi

Martinge aaibueTTepre cintemMenep TiKKakiara anblHaasl. MoTiHaeri sgeduerrep TiziMine
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(E-mail: 'zharkenova_sb@enu.kz, *philippova@law.asu.ru)

CoBepumieHcTBOBaHMe cepbl rOCYIAPCTBEHHON PerucTpanuy npas
Ha HeABMKUMOE UMYLIECTBO

AnHoTanus. Ha 0cHOBe CpaBHUTEIBLHOIO aHAJIM3a IIPABOBBIX AKTOB O IOCYIapCTBEHHOU
perucTpanyy rnpas Ha HEIBWKMMOE UMYIIECTBO JIBYX cTpaH, Pecriyonuku Kazaxcran u Poccwmii-
ckoit denepanyu, OblIa MPEINPUHATA ITONBITKA BHIIBUTH MIPOOJIEMHBIE ACTIEKTHI Ka3aXCTaHCKOTO
3aKOHOJATeNbCTBA. BO BBEIEHUM K CTAThe PACKPHITO 3HAUEHUE HEJBUKUMOCTH B I'PAaXKAAHCKOM
o0opore, 000CHOBaHa NOTPEOHOCTH B 00513aTEILHOM rOCYAapCTBEHHON PErUCTPALlMy IIPaB Ha He-
neuxxumoe umyuiectso [100-200 cios].

KiaoueBble ciaoBa: [paxkIaHCKOE 3aKOHOAATENBCTBO, OOBEKTHl I'PAXKJAHCKUX TpPaB, HeE-
JBY)KUMOCTb, TOCYJApPCTBEHHAs] PErHCTPAlMs, MOMEHT BO3HUKHOBEHUS IpaBa COOCTBEHHOCTH y
npuoOperatens, Ipoleaypa perucTpaiuu, Cpoku u ¢popmbl odpamieHus [5-7 ciaoB / cioBocoue-
TaHUH].
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ULH. I'ymunes am. Eypasus ynmmulx ynueepcumemi, Hyp-Cynman, Kazaxcman
’Anmait memnexemmix ynueepcumemi, bapnayn, Peceil

KBULKBIMAUTBIH MYJIIKKe KYKBIKTAPAbI MEMJICKETTIK TipKey CaJachIH KeTiIAipy

Anparna. Exi memnekettiH - Kazakcran PecniyOnukacel men Peceii @enepanusicblHbIH
KBUDKBIMAUTBIH MYJIIKKE KYKBIKTap/bl MEMJIEKETTIK TIpKey TypaJibl KYKBIKTBIK aKTUIEPIiH Callbl-
CTBIPY HET131H/1e Ka3aKCTaH IbIK 3aHHAMaHbIH 63€KT1 MocelleIepiH aHbIKTay OOMbIHIIA OpPEKET JKa-
canjsl. Makanara Kipicrezie *bUDKbIMAUTBIH MYJTIKTIH a3aMaTThIK aifHaJIbIM/Ia MaHbI3bl aHBIKTA-
JIBIT, KBUDKBIMAUTBIH MYJTIKKE KYKBIKTApIbl MEMJIEKETTIK TIPKEYIiH KaXKeTTLIIr Heri3aenl
[100-200 ce3].

Tyiiin ce3nep: A3amarThIK 3aHHaMa, a3aMaTThIK KYKBIKTap/AbIH OOBEKTUIEP], KbIKbIMa-
THIH MYJIiK, MEMJICKETTIK TipKey, MYJiK aJlylIbIHBIH MEHIIIIK KYKBIFBI Maiia 00IaThIH Ke3,

TipKey MpOoLeIypachl, OTIHIIIIEH XKYTiHy Mep3iMJepi MeH Hblcanaapsl [5-7 ce3 / ce3 Tipkeci].

S.B. Zharkenova', T.A. Filippova’
'L.N. Gumilyov Eurasian National University, Nur-Sultan, Kazakhstan
Altai State University, Barnaul, Russia

Improvement of the sphere of state registration rights to real estate

Abstract. Based on a comparative analysis of legal acts on state registration of rights to
immovable property of two countries, the Republic of Kazakhstan and the Russian Federation, an
attempt to identify problematic aspects of Kazakhstan’s legislation was made. In the introduction
of the article, the value of real estate in public circulation is disclosed, the need for mandatory
state registration of rights to real estate is substantiated [100-200 words].
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