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VIAK  347.4
CPABHUTEJBbHBIA AHAJIN3 OTJEJBbHBIX BUJIOB
JOI'OBOPA XPAHEHUA
PeicniekoBa Ayins Hypiianosna
MarucTpaHTka 1 Kypca IopuandecKkoro gaxkyibrera
EHY umenu JI.H. I'ymunesa, Actana
Hayunblii pykoBouTENb: K.F0.H., mpodeccop C.b. XKapkeHnosa

B nocnenHee BpeMs CTPEMHUTENBHO Ppa3BUBAKOTCS Pa3/IMYHbIE PA3HOBMIHOCTH JOrOBOpA
XpaHEeHHUsl, KOTOpble B MEPCHEKTHUBE MOTYT BBIACIUTHCA B caMOCTOsTENbHblE. Pa3HooOpa3Hble
IpakIaHCKO-TIPaBOBBIC JIOTOBOPHI MMEIOT MHOTO OOIIMX YepT, U B TO K€ Bpems 00IaaaroT
OIpeJIeIEeHHBIMU OCOOEHHBIMH CBOMCTBaMHU.

Xpanenue B somOapne. s gampHEWIIEro pasBUTHS 3aKOHOJATEIBHOTO PETYIHMPOBAHUS
pa®oThl JOMOapAOB B Halled CTpaHe CHUMAIOTCA JIMIIHME aJAMUHUCTPATHBHBIC IPENATCTBUS,
VIOPOIIAIOTCS W YMEHBILAIOTCS HMIIEPATUBHBIE MPEANMCAHUSA, NPEANOYTEHUE OTAAETCA
JOTOBOPHOMY METOJY PpEryJIMpOBaHUs ONPEIEICHHON Pa3HOBUIHOCTU IPEANPUHUMATEIBCKON
NESITEIbHOCTH.

K mpumepy, ¢ 2006 rona B pecnyOnuKe CHsUIM pa3pelieHue 1 paboTsl, T.e. He Tpedyercs
nuueHsusi, u corjacHo ¢ 1.5 ctr.328 I'paxkmanckoro koxekca PK, mns paGoter nomOGapaos
JOCTaTOYHO COOJIO/IEHUS] YBEAOMHTEIbHOM MpoLeaypbl, B cooTBercTBUM ¢ 3akoHoM PK «O
paspeleHusx u yBeaoMieHusx» ot 16 mas 2014 roxa. Takke yTpaTuiu CHIly TaKMe MOJ3aKOHHBIE
IIPaBOBBIE AKThl, KOTOPBIE OINpPENEJIEHHBIM 00pa3oM peryaupoBaiu paboTy JoMOapAoB. TO aKThI
Hammonanenoro banka PecnyOnmkm Kaszaxcram m  ArentcrBa Pecmybnmku Kaszaxcran 1o
PEeryJIupoOBaHUI0O U HaA30py (PMHAHCOBOTO pBIHKA M (PMHAHCOBBIX OpraHuzanuil. JleaTenbHOCTb
nomOapioB B HacTosuee BpeMs perynupyercs ctT. 328 'K PK (3anor Bemeii B momOape) u ct. 784,
785 I'K PK (xpanenue Bemieli B 1oM0Oapae).

Tem cambIM 3aKoHOJATENb [AeT BO3MOXKHOCTbH JIOMOAapJy M KJIMEHTaM peryJlupoBaTh
OTHOILIEHHUS 10 I0TOBOPHOMY IIPUHIIMITY, KPOME KOHKPETHBIX BJIIACTHBIX YCTAHOBJIEHUH U 3aIIPETOB,
YCTAaHOBJICHHBIX B 3aKOHHBIX U MHBIX HOPMATUBHBIX MpaBoBbIX akTax. CoryacHo mm 1. I1.1 ¢T1.328
I'K PK BnactHble mpeimnucaHusi B OTHOLIEHWH OOECIIEYEeHHs 3ajora He periaMeHTHpPOBAHBI B
MIPaBOBBIX aKTaX, a €CTh TOJILKO €IMHOE TpeOOBaHHE O HEOOXOIUMOM MOAEPHKAHUU JTOMOapTHOTO
3aiiMa 0OECNEeYUTENbHBIM, T.€. AKLECCOPHBIM O0S3aTENIbCTBOM B KAayecTBE 3aj0ra JBHKHUMOIO
uMmyiiectTBa. B oTHomenun oOecnedeHus 3ajiora, TO CpPOK MPEAOCTaBICHHS BELIH, BpeMs
MOSIBJIEHUSI 3aJIOTOBOTIO TpaBa JIMOO MPeIOCTaBIEHUE 3aj]0ra IO OINpPeNeNeHHbIM JI0JIIM, TO 3TO
SBJIETCS MPEAMETOM JIOTOBOPHOM perjaMeHTallMy I'PaXkIaHCKOro 3aKOHOJIATENIbCTBA M COTJIACHO
NPUHIUIY CBOOOJBI 3aKJIIOYEHMs COTJIALICHHS, B COOTBETCTBMU CO YCTaHABIMBAIOTCS I10
COTJIALIEHUIO CTOPOH.

ITpu 5TOM CYIIIHOCTH TAaKO# CHENKH, CBA3aHHOU C peanu3anueil 10MO6apI0M UCKITIOUUTEIbHOM
JeSATeNbHOCTH B TOM, YTO JIOMOap] Kak 3aiiMojaTellb BbINACT JIEHE)KHBIE CPEJCTBA IO 30T, a
3aeMIIUK MTPEIOCTABIISET €My FapaHTHIO B BUJE 3aJI0Ta.

B cootBerctBuu ¢ noamn.1 m.1 ¢r.328 I'K PK, x o1HOMY 13 IBYX OCOOEHHBIX Pa3HOBUIHOCTEH
paboThl JIOMOApPAOB CUMTAETCS NMPEAOCTaBICHHE 3aliMOB IO 3aJOT JIBUYKUMOTO HMMYILECTBA Ha
KOpOTKHI cpok. IIpu 3TOM CyIIHOCTH TaKOH CHENKH, CBSI3aHHOM C peanu3aiueid jsomOapaoM
UCKITIOYUTENIbHOM JesITeNbHOCTH B TOM, 4YTO JoMOapJ Kak 3aiiMojaTrelb BbIIAET JIEHEKHbIE
CPEICTBa M0 3aJI0T, a 3aEMILUK [IPEIOCTABIISIET EMY FapaHTHUIO B BUJIE 3aJI0Ta.

Mpl He cunTaeM BepHBIM TOUKY 3peHust C.M. AliTbaeBa, KOTOPBIN CUMTAET, YTO JIoMOapA He
BIIpaBE NPEJOCTABIATh 3aliMbl IOJ 3aJOT JBMKMMBIX BEIIEH Ha KOPOTKHE CpPOKH, B ILEJAX
COOCTBEHHOTO IOJIb30BaHMs, ITOCTYMAIONIETO B MEPCHEKTUBE, TaK KaK TOrAA JIoMOap], HE CMOXET
BBIJIaTh KBUTAHIIHIO O 3ajore [1].

5413



Ct.328 'K PK He Bocmpemaer mpeaocTaBisiTh 3aJOrOBO€ MMYIIECTBO B n0jsix. CoriacHo
c1.274 TK PK cyOBekTsl BOpaBe JOTOBOPUTHCS MEXKIY COOOW O MPEAOCTABICHHM BBIOJIHEHHS
o0s3aTenbcTBa B 107sX. Ilo3TOMy cunMTaeMm BIOJHE 3aKOHHBIM YCJIOBUE COIJIAIIEHUS O Iepeaaye
IpeaMeTa 3ajora B JI0JIAX B paMKax OMpPEJeNIEHHOTO MepHoa AeHCTBUS 00s3aTeIbCTBA M0 3alMy.
Cornacno n.1 ¢1.382 'K PK yciioBusi cornameHnusi yCTaHaBIMBAKOTCS IO JIOTOBOPEHHOCTH CTOPOH,
€CJIN COJIEpKaHHUE ONPECIIEHHOr0 YCJIOBHUS HE MPEAYCMOTPEHO IPABOBbIMU akTaMu. Opunnyecku
HE 3ampelaercs Bbllada JoMOapAaMu 3aiiMOB C 3a€pKKOH BpEeMEHM Iepeladd 3aJoroBOIro
o0ecrieyeHrs1 MU Tiepeaaya IpeaMera 3aiiMa B JI0JIAX B paMKax IMepuoja AeUCTBHUS 00s3aTenbCcTBa
o 3aiimMy.

Xpanenue nennocreit B 6anke. Cornacuo 1.1 ¢1.786 'K PK, 6ank BnpaBe Opath Ha XpaHeHHE
LIEHHbIE OyMaru, JOKyMEHTBI, AparolieHHble METAJJIbl U KAMHHU, a TAKXKE U APYrHe LEHHbIE BEIH.

B ykazanHO# cTaTbe 1Mo HEHHOCTHIO TOHMMAETCS IIeHHbIe OyMaru, AparoleHHble METAIIb U
KAMHH, JpYyrue€ JIparolleHHOCTH, a TakKe JOKYMEHTBbI, K KOTOPBIM OTHOCATCS, HalpuMmep,
JOKYMEHTBl ~yIIpaBOMOYMBAIOIIME JEp)KaTeiasl Ha OIpeIeiICHHbIE LEHHOCTH. AHAJIOTM4YHOE
onpezaenenue omnpezneneHo u B 1.4 cr. 3akoHa PK «O BamOTHOM peryJMpoBaHHHM U BaJIIOTHOM
KOHTPOJIEM.

Kak ormewan M.U. BparumHckuii, 3TO JOKYMEHTBHI COAEpKaHHME IIpaBa Ha OIPEACICHHbIC
ueHHsle Bemu [2]. Onnako B cT. 786 'K PK HeT orpannyeHusi KOHKPETHBIX JOKYMEHTOB, KOTOPbIE
MOTYT OBbITh II€peiaHbl B 0aHK Ha XpaHEHUE.

JlanHast pa3HOBUAHOCTH PO(ECCUOHATIBLHOIO XpaHeHus peryauposana [IpaBuiaMu BeneHus
KaCCOBBIX OINepaluid M onepauuil Mo MHKaccaluud OaHKHOT, MOHET M LIEHHOCTed B OaHKax u
OpTraHU3aIMsIX, OCYHIECTBISIONIMX OTACIbHBIC BHIBI OAaHKOBCKHX OIEpallii, YTBEP)KICHHBIMH
[TocranoBnenuem IlpaBnenus Hanmonansnoro banka PK ot 3 mapta 2001 roga Ne 58.

B cootBercTBuu ¢ 1.5 c1.786 'K PK BbIACTAIOT ABE TPyl TPAaBOOTHOIICHUH:

- XpaHEHME LIEHHBIX Bellel B ceiide OaHka;

- apeHIHBIC — TMPENOCTaBJICHHE OaHKOM ceida, auO0 sUehKHM ompenenecHHOro ceida,
KOHKPETHOTO MecTa JJisi XpaHeHus, MHOMY JIMIly B HCHOJIb30BaHUE. B naHHOM ciydae OymyT
JENCTBOBATH ITOJIOKEHNS HallMa UMYLIECTBA.

K nocnennum, nonoxenus cr.786 I'K PK, perynupyromie xpaHeHue LieHHbIX Bellel B celie
0aHka He oTHOcsTCs. [Ipu ATOM OTVIMYME JAAHHBIX BUJIOB IMPABOOTHOUIEHUH MPEACTaBIATh cOOO0M
OIpEeJICIEHHYIO TPYIHOCTh U JIOJKHO PETyJIUpOBaThCs JAUCHO3UTUBHBIM CIIOCOOOM, T.€. ONMMUPAThCs
Ha MPaBOOTHOULIEHMS 110 MMYIIECTBEHHOMY HaiiMy celida miam sueliku, 1100 yciayru OaHka Io
XpaHEHHUIO LIEHHBIX Bellel B ero ceiide. B rpaxaaHckoM 3aKOHOAATENbCTBE B OTHOIIEHUH JTAHHOTO
BOIIPOCA COJEPIKUTCS CIEAYIoIIas HOpMa: «K JOTOBOPY O MPEIOCTaBIEHUN OaHKOBCKOro ceida B
MOJIb30BaHKE JPYroMy JIMIly Oe3 OTBETCTBEHHOCTH OaHKa 3a COjep)KuMoe ceida MpUMEeHsIoTCs
npaBuna Hacrosmero Komekca o moroBope apenasi» (m. 4 cr. 922 I'K P®). Cumraem, yto
He0o0X0IMMO MepeHsTh TaHHOe ocHOBaHue B 1. 5 cT. 786 'K PK.

XpaHeHHe B KaMepax XpaHEHHs TPAHCHOPTHBIX OpraHM3alMi  perjaMeHTHpOBaHa
nosioxkeHuaMu 1.5 ¢1.786 I'K PK, cormacHo koropomy coryamieHue O XpaHEHHl B KaMepax
XpaHEHUsl TPAHCIOPTHBIX YUPEXKIEHUN sBIseTcs NyOnuuHbIM. OCOOEHHOCTBIO JTAHHOTO BHJIA
XpaHEeHHUs ABISETCS TO, YTO MOKJIAXeaaTeaeM MOTYT ObITh JHIIb (pu3ndeckue auna. 1 npu stom He
00s13aTeNbHO, YTOOBI MOKJIAKEAATENIMI ObUTH KOHKPETHO Maccakupbl. iIMeTh nmpoe3aHble OUIeTh
JUI ClJauy Bellel B KaMepbl XpaHEHUsI B TPAHCTIOPTHBIX YUPEKICHUIX HE 0053aTeIbHO.

IIpaBmibHo otmeuan C.H. bpaTyck, 4To anMuHHMCTpanys BoK3ajla, KOTOpas B Ka4eCTBE OJHOMN
U3 CBOMX YCIYI OKa3bIBaeT YCIYTy MO XpaHEHHWIO BElIeW, JOKHA HECTH OTBETCTBEHHOCTH 3a
noTepro MO0 MoBpeXkaeHue umymiecTBa. OTBETCTBEHHOCTh NPU 3TOM HACTYMaeT HE3aBHCHUMO OT
MCIPABHOCTH JIMOO HEMCIPABHOCTH pabOThl kKamep. A 0053aTeIbCTBO MO0 KOMIIEHCALlMHU yIepoa mo
IIPUYMHE YTEpU BEIIEH HE 3aBHCUT OT TOrO, N0 Yb€il BHMHE NPOM30IITIA IOJIOMKA — CamMoro
MTOKJTaKeaaTelnst JIn00 WHBIX JuIl [3].

[TosTomy Taxke cuuraem, uyto B c¢1.787 'K PK Heobxomumo mpeaycMoTpeTb, YTO JAaHHBIE
IIOJIOKEHHS HE PACHpPOCTPAHAIOTCS Ha IPABOOTHOLICHMS XPAHEHHWE B ABTOKAMEpPAX XPAHCHHUS
TPAHCIIOPTHBIX YUPEIKICHUN.
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Takum 00pa3oM, cuuTaem, 4TO JIOTOBOP XPAHEHMsI MEXKIY TPAHCIOPTHBIM YUpEXKICHUEM U
MOKJIaXKEAaTeJIeM B aBTOKAMEpPE XPAHEHUS HE COJACPKUT XapaKTEpHbIE MPU3HAKU JOTOBOPA
XPaHEHMs], a IPOSIBIISIOTCS 3JIEMEHTHI OXpaHbl UMYIIECTBA U apEH/IbI.

Xpanenue B rapaepobax opranuzanuii yperyiauposansl c1.788 I'K PK, rae mpemycmorpena
crenuguKa XxpaHeHus B rapJiepodax yupexJ1eHui, T.e MpeAoCTaBICHHUE YCIYT 110 XPaHEHUIO Beleit
B BHUJC JIONOJHUTEIBHOH YCIYTH, BXOMASIIEH B CHCTEMY OOIIMX YCIYT, OKa3bIBAEMBIX
MPEAOCTABIIAEMbIX TAKUMU YUYPEXKICHHUSIMHU, KaK MYy3€H, KOHLEPTHBIE 3aJlbl, T€aTpbl, TOProOBO-
pa3BieKaTelbHbIe KOMIUIEKCHI, YUeOHbIe 3aBe/IeHUs, HOUHbIE KIyObl, Oacceitnbl u np. Kak BumHoO,
3TO HE SBIISETCS TJIABHOM OO0S3aHHOCTHIO YUPEXKICHHS U XpaHEHHWE B JAHHOM cllydyae He Oyzaer
CaMOCTOSITEJILHOM YCIIYTOH, s SIBJISIETCS YaCThIO CJIOKHOTO J10T0BOpA.

[Ipu cnave Bemu rapAepoOIIUK BbIAAET MOKJIAKEIATEN0 KETOH ¢ HOMEPOM JHOO Apyroit
TaJIOH, KOTOPBIA U ABISETCS MOATBEPXKICHUEM IOJIydeHHs Ha XpaHeHne Bemd. OOpaTHO oxexna
BBIZIACTCS TIPH NPEIbSABICHUN XeToHa rapaepoouuky. CormacHo m.4 ct.788 'K PK  xpanuTens
MMEeT MPaBoO JaTh XPAaHUMYIO BEIllb U3 rapjepola u B TOM Cliydae, €Clid MOKIaXeIaTeNb MOTePsI
KETOH, OJHAKO Mepeaya UM OJIeXK/bI B rapaepod Jubo ero mpuHAJIeKHOCTh €My HE MOPOXKAaeT
KAaKUX-1M00 COMHEHMH y rapiaepoOiiuka Ju00 XpaHUTENb J0Ka3al MPUHAAJICKHOCTb OJEHKIbI
UMEHHO eMmy. OJHaKo, JaHHOE IOJIOKEHUE BBI3bIBAET CIOPBI CPEAM YYEHBIX LIMBUIMCTOB [4].
OnpeneneHHo BEpHO, UTO yKa3aHHbIE HOpMa HE COOTBETCTBYET CYIIHOCTH JOTOBOpa, COTJIACHO
KOTOPOMY XpaHMTEIb BEPHYTh OACKAY NMokiIaxenarento. [loaromy cunraem, uro B . 4 ct. 788 I'K
PK BmecTo ciioBa «BIpaBe» HaJl0 MPOMUCATh «00sI3aH».

Xpanenue B roctununie. B coorBerctBum co ¢1.789 I'K PK roctununa (MoTenb, 10M OTAbIXa,
caHaToOpuil, OOLIEKUTHE U aHAJIOTUYHBIE YUYPEXKJEHUS) HECET OTBETCTBEHHOCTh B KauyecTBE
XpaHuTenss U 0e3 3aKIIOYeHHs JIOTOBOpa XpaHEHHWsS 3a TMOTEPI0 WM TOBPEXKICHUE BeIIeH,
MPUHAUIEKAIINX [OCTOSIbIY JAHHOW TOCTUHUIIBI, 33 HCKIIOYEHHEM, €CIM 3TO CIy4HJIOCh I10
MPUYMHE HEMPEeOJOTUMON CUJIBI, ONMPEIEICHHBIX KauyeCTB BeIld JTUOO COOCTBEHHBIX JEHCTBHIA
[IOCTOSUIbIIA UJIH €TO MOCEIAIOLIUX JIHII.

OnpeneneHHbIl TOPSAOK XpaHeHHS Y OOBIKHOBEHHOW TMOKJIaXH, KOTOpas HE UMEeT
ocobenHoi MarepuanbHOi 1eHHOCTH. CornacHo 1. 2 cT. 789 'K PK, oTenp oTBedaer 3a moTepro
JICHE)KHBIX CPEJACTB, JPYTMX BAIIOTHBIX IIEHHOCTEW, IIEHHBIX OyMar, ecid OHH ObUIM CIIaHBI
OTpe/IeNIEHHbIM CIOCOOOM Ha XpaHeHHe. B ycnoBHSX MoOAEpHU3alMU MPEJOCTaBICHUS YCIYyT
OTEeJSIMU, IIUPOKO MPAKTUKYETCS HAIU4YUe ceiipoB B HOMEpPAX /ISl XpaHEHUS [IEHHOCTEH KIMEHTOB.
Ho, xak BugHO U3 JEHCTBYIOMIETO 3aKOHOAAaTeNlbCcTBA, B dYacTHoctH cT. 789 I'K PK,
OTBETCTBEHHOCTh 3a MOTepI0 JHOO MOBpEXJIEHHE IEHHOCTeW W3 cedida 10 cHX MOp HHUKAK He
yperyaupoBaHo. B 3TOM OTHOIIEHHWH pPOCCUICKOE Tpa’kJaHCKOE 3aKOHOJATENIbCTBA COJEPIKUT
MOJIOKEHHE 00 OTBETCTBEHHOCTH OTeJel 3a MOoTepro JMOO0 MOBPEXJICHHE IIEHHOCTEH KIMEHTOB,
KOTOpble ObUIM MoMmelleHbl B ceil Homepa. CormacHo n. 2 cr. 925 'K P® orens Hecer
OTBETCTBEHHOCThH 3a TIOTEPIO JIEHEKHBIX CPENICTB, IPYTHX BATIOTHBIX [IEHHOCTEH, IIEHHBIX Oymar u
WHBIX JParoleHHOCTEeHW KIMEHTa, €CJIM OHU OBLIU CIIaHbl Ha XpaHEHUE WIIM TTOMEIIECHBI KITMEHTOM B
MPEIOCTABIICHHBI eMy JMYHBIA Ceil(, BHE 3aBUCHMOCTH OT TOTO, TJI€ HAaXOIUTCS 3TOT ceid (B
HOMepe MO0 B IPyroM MecTe Ha TeppuTopuu otensi). OTenb He HECeT OTBETCTBEHHOCTh B Cllydae
JI0Ka3aTeNIbCTBA TOTO, YTO MO YCIOBUSM XpaHEHUS HU y KOro He ObUIO JocTyma K ceidy 6e3
pa3penieHus KIMEeHTa WU 3TO MIPOU30IILIO 110 TPUUMHE HEMPEOJOTUMOM CUIIBI.

AHaJIOTUYHO pacCMOTPEHHOUW HOopMme, cunutaeM, 4To ¢T.789 'K PK HeoOxoauMo mOmOJHUTH
MOJIO’KEHHEM 00 OTBETCTBEHHOCTH OTEJS 3a MOTEPIO MO0 MOBPEXKIEHUE LIEHHOCTEH, HaXOASIINXCS
B JIMYHOM celipe, KOTOpBIi ObLT MPEOCTABIEH OTENEM I CBOUX KIIMEHTOB.

Xpanenue cropHsbIx Bemei (cexkBectp). Cormacuo noar. 1, m.2 ¢1.790 I'K PK no cornamenuto
0 CEeKBeCTpe JiBoe b0 Oosiee U, MEXAy KOTOPIMH BO3HUKHYII CIIOP O MIpaBe Ha Bellb, JOKHbI
MPEIOCTaBUTh OCTIOPUMYIO BeIlb TPEThEMY JIHIlY, OOS3YIOIIEMYCS XpPaHUTh €€ /0 pa3pelieHus
BO3HUKILIETO CIIOpa, 3aTEM BEPHYTh €ro JHIy, KOTOPOMY OHa OYIeT IpUCYKJEHA MO CyAeOHOMY
pPELIEHUI0 WM 10 JOTOBOPEHHOCTH BCEX CHOPSIIMX JUIl (JOrOBOPHBIA cekBecTp). Ocnopumas
BEUIb TaKXe MOXET ObITh MPEJOCTaBICHO Ha XpaHEHHE B MOPSAJKE CEKBecTpa MO CyaeOHOMY
penieHuto (CyaeOHbIH CEKBECTD).
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I'maBHON OCOOEHHOCTBIO JAHHOTI'O BUAA XPAHEHMs SBISIETCS TO, YTO HA XPAHEHHE MOYKHO
neperaBaTh Kak JBUKMMOE HMMYLIECTBO, TaK M HEABWKUMOCTh. OAHAKO, HOPUIUYECKH HE
YperyJupoBaH BONPOC O PErucTpaluy, JUO0 HA00OPOT HE 00s3aTeNbHON PErucTpaluyd XpaHEHUs
HEJBM)KMMOCTH Ha yCJIOBMSX cekBecTpa. M3-3a NpUCYTCTBUS B COIVIALIEHUM O XPAaHEHHUU BEIIHOI'O
IIPU3HAKA, KaK epeaaya XpaHUTEeNI0 IpaBa BIaJACHNs HEIBUKUMbBIM UMYIIIECTBOM, TO CYUTAEM, YTO
HaBepHO perucrpauus HyxHa. [lostomy nmpeanaraem B ¢1.790 I'K PK onpenenuts, uyto B citydae
IIPEJOCTABJICHUS] HA XpaHEHHE HEJBMKMMOCTU B KayeCTBE CEKBECTPA, TO XpaHEHHE HEOOXOJUMO
3apEruCTPUPOBATH B KAYECTBE OOpPEMEHEHUS IPaB Ha HEJBUKUMOCTh, coriiacHo cT.5 3akoHa PK «O
roCyJIapCTBEHHOM PErucTpalyy MpaB Ha HEIBMKUMOE uMyliecTBo» oT 27 utoisa 2007 roaa.

XpaHeHre Ha TOBapHOM ckjage. (OTE4YeCTBEHHbBIE YYEHBIC-IIUBUIIMCTBI BBICKA3bIBAIOT
ONpEe/ICICHHbIE COMHEHHUSI M0 MOBOY OMPEICIICHUsI TOBAPHBIX CKJIa0B, naHHoro B cT.791 'K PK.
K cpaBuenuto, onpenenenue, ganxHoe B 1. 1 ct. 907 'K P® Gonee nonxoasiiee no cmeicay. Tak, B
COOTBETCTBMM C YKa3aHHOW CTaThbel TOBAapHBIM CKJIAJOM SBJISETCS OpraHu3auus, KOoTopas
OCYILECTBISIET B BMJE NPEAIPUHUMATEIbCKOW JESATEIBHOCTH XpAaHEHUE TOBapoOB, a TaKkKe
IIPEJOCTABIIAET YCIIYTH, CBSI3aHHbBIE C XPAaHEHUEM.

B paccmarpuBaeMoM ciydae HEOOXOIMMO JaThb OLEHKY JCHCTBUSM XpaHUTENS 110
COXPAaHHOCTH BELIEH JUIsl OIpeeseHus] CTENeHH €ro OTBETCTBEHHOCTH, KaK YpPOBEHb BHUMAaHUS U
3a00ThI, KOTOPYIO, B QHAJIOTUYHOM ClIydae, IMoKa3ayl Obl IPYyroi, 3a00TIMBBIA YeIOBeK. Takum
o0pa3oM, 3TO O03HAYaeT, YTO €CIU XPAHUTEIb JOKAXET, YTO MPOSBUI JOCTATOYHYIO CTEHEHb
3a00ThI, OHAKO HE CMOI NPEIOTBPATUTh, TO OH HE HECET OTBETCTBEHHOCTH 3a ymepO. [lo
JIOTOBOPEHHOCTH XpaHMUTENd M MOKJIAXeJaTelas BO3MOXKHO OIpelesieHHe U JPYruxX YCIOBUH
HACTYIUJICHUS] OTBETCTBEHHOCTU XPAHUTENIS 3a YIIEpO NMYILECTBY MOKJIAXKEIaTEIs.

B HekoTOpbIX ciydasx JAONYCKAaeTCsl YMEHbIIEHHUE OTBETCTBEHHOCTH XPAHMTEINs, €CIU 3TO
Oy/leT OrOBOPEHO B CKJIAJICKOM CBHJIECTEIHCTBE MJIM B CaMOM COTJIAIIEHWH O XpaHEHWH. Takxke
MO’KHO YCTaHOBHUTb M COKPAILLEHHE OTBETCTBEHHOCTH, KOTOPOE HE OyAeT MPUMEHSAThCA B ciydae,
ecJii COOCTBEHHUK CKJIaJla UCIOIb3YET XPAaHUMOE UMYILECTBO /IS JIMYHBIX Leneld. OTIMYnTEeNbHON
YepTol XpaHEHHs Ha TOBAapHOM CKJaJe SABISETCS COOJIOJCHHE O00s3aTeIbHON CIeUaaIbHON
MMCBMEHHOW (OpPMBI JAHHOTO COTJallleHus, oOecreynBarolieiics Bbllaueil CHelualbHbIX aKTOB,
T.e. CKIAJCKUX CBHJETENIBCTB. Pa3znuyaroT ABa BHJA TaKUX aKTOB: IIPOCTBIE CKJIAJICKHE
CBUJETEIbCTBA M JIBOMHBIE CKJAJCKHME CBUAETENbCTBA. [Ipm 3TOM JBOMHOE CKJIaJICKOe
CBUJETEIBCTBO, a TAKXKE KaXJas €ro 4acTb M IIPOCTOE CKIAJICKOE CBHUIETEIBCTBO OTHOCATCS K
IIEHHBIM OyMaram.

HenounsTHO, Koraa HauMHaeTcs COOCTBEHHO IEepexoj IMpaBa BIaJeHUs MpH Ieperaye
ckiaackoro csuzaerenscTBa. Kak ormeuaer H. CapcenoB, mepenaua 1eHHOW Oymaru — sIBIsieTCs
YCTYIIKOM OIPENEIIEHHOIO IIpaBa, a HE KMMEHHO IIpaBa II€PEXOAA BIAJEHUS HMYIIECTBOM.
Ckitackoe CBHUJIETENIbCTBO 3TO HE JOKYMEHT, 00OOCHOBBIBAIOIIMI MPABO BJIAJIEHUS HA UMYILECTBO,
II03TOMY IIPH €ro Iepejadye MpaBo BIAACHMS IIPU 3TOM HE BO3HHKAET [S].

[Ipouenypa Beillycka, 000pOTa M MOTAIIEHUS 3€pPHOBBIX PACHUCOK, OOecledeHHne JOCTyna K
peectpy yctaHoBieHsl [IpaBunamu (GopMupoBaHUS U BEACHUS T'OCYAAPCTBEHHOT'O 3JIEKTPOHHOTO
peectpa JeprkaTesiell 3epHOBBIX paclUCOK, yTBepkAeHHbIMH [Ipukazom u.0. MuHHCTpa CENbCKOTO
xo3siicTBa PecriyOimku Kazaxcran ot 28 urons 2015 rona Ne 4-1/699. Ilocne BBeneHue B neiicTBre
3akona PK ot 9 ampens 2016 roga Ne 502-V 3PK «O BHeceHMM W3MEHEHUN U JOMOJHEHUU B
HEKOTOphIe 3aKoHoAaTenbHble akThl PecryOnuku Kaszaxcran mno Bompocam peryinupoBaHHs
3€pHOBOT0 PpBIHKA» 3E€PHOBBIE pACIHMCKH TeNepbh OTHECEHBl K O€30KyMEHTApHBIM IEHHBIM
Oymaram, Tak)Ke YCTaHOBJICHA TPOIEAypa WX IEKTPOHHOTO oOpameHus. OqHako cT.cT. 797-799
I'K PK, perynupyroniye ckiagcKkue JOKYMEHTbl HE U3MEHWINCH, B cpaBHeHHUU ¢ 3akoHoM PK «O
3epHEe» B BOMPOCAX 3E€PHOBBIX PACIHCOK, YCTAHABIMBAIOT NOKYMEHTAJIbHYIO (OPMY CKIAJCKUX
cBuAeTenscTB. Kak BHIHO, OTCBUIKA, ycTaHoBieHHas B I. 2 cT. 799 I'K PK mpenycmarpusaer
(bakynbTaTUBHBIE YCIOBUS K (OpME U COAEPKAHUIO TBOMHOIO CKJIaJICKOTO CBUAETEILCTBA, YTO HE
pemaer npobinemy chopmuponasuieiics kommuzuun Mmexay 'K PK u 3akonom PK «O 3ephe».
[TosTOMy, MONOXKEHUS TPAXKAAHCKOTO 3aKOHOJATEIbCTBA O CKJIAJCKUX CBHUAETENIBCTBAX HAJ0
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YHOOPSIOYUTh  COTJIaCHO  HOBIIECTB  YKAa3aHHOTO 3aKOHA B BOINPOCAX  PETYIHPOBAHUS
0e310KyMeHTaIbHON (OPMBI U CHICIM(PHUKH 00paIleHHsI 36pPHOBBIX PACIIHCOK.

C Benenuem B jaeiictBue ocodenHoi dactu 'K PK oOmiecTBeHHBIE OTHOIIEHUS IO MOBOITY
PETYJIUPOBAHMS TPEANPUHUMATEIILCKON JIEATEIHPHOCTH MO XpaHEHHWIO ObUIM OoJiee TIIATeIhHO
YpETyJIMPOBaHbI, yCOBEPIICHCTBOBAHBI HEKOTOPHIC JJIEMEHTHI COTJIAIICHUS O XPAHCHUH,
BKJIFOUEHHBIC B TPAHCIIOPTHBIE M JIPYrHe 0053aTelbCTBA B Cepe BO3ME3THOTO MPEIOCTABICHUS

YCIIYT.
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VJIK 347.451
CPABHUTEJIHBIN AHAJIA3 3ALATHI MPAB JIOBPOCOBECTHOI'O
MMPUOBPETATEJISI KAK DJIEMEHTA COBEPIIEHCTBOBAHMS TIPABA
COBCTBEHHOCTH B PECITYBJIMKE KA3BAXCTAH

CaoupoB Kaman KanarkanueBuu
Joxropant EBpasuiickoro Hanmonansnoro Yuusepcurera um. JI.LH. I'ymunesa
KOpunuueckwnii gpakynprer, kadeapa ['pak1aHCKOTO B 9KOJIOTMYECKOTO IMpaBa
CrnenuanbHocTh: 6D030100

B TIlocnanum Hapony Kazaxcrana «Tperbss MonepHusauusi Kazaxcrana: rio0anbHas
KOHKypeHTocnocoOHocTh» OT 31 siHBapst 2017 roma [lpesunent PecnyOnmku Kazaxcran H. A.
HazapGaeB, mnopyuun IlpaButensctBy coBmectHo c¢ HIIII "ArtamexkeH" u rpaxaaHCKuM
COOOIIIECTBOM IMPOBECTU PEBU3UIO BCETO 3aKOHOAATEIHCTBA HA MPEAMET YCHJICHUS 3aIlMTHI MpaB
cooctBeHHocTH [1].

WNuBecTop nomKeH ObITh YBEPEH, YTO BIIOKEHHbIE UM CPEACTBA OyIyT HAJIEKHO 3aIIMILIEHBI
IIpaBOBOM cuUCTEMOW rocyaapctBa. U onHMM W3 53I€MEHTOB MHCTUTYTa 3alllUThl IpaBa
COOCTBEHHOCTH, XapaKTepHbIM JUIsI  POMAHO-TEPMAHCKOH  CHUCTeMbl MpaBa,  SABISAIOTCS
BUHIUKAIMOHHBINA U HETaTOPHBIN HCK.

[loHATHE BUHAMKALMU MPOUCXOIUT OT JATMHCKOTO cioBa «vim dicere» (0OBsiBIEHHE O
MPUMEHEHUN CHJIbI), TO €CTh BO3BpAllleHHWs HE3aKOHHO OTTOPTHYTOrO0 HMYILECTBAa 3aKOHHOMY
coOcTBeHHUKY. [losBIEHNE PTOr0 MHCTUTYTa OTHOCUTCA K JPEBHEPHUMCKOM MpaBoBOil cucteme [2,
c.2]. 1 xoTs BUHAMKAIMOHHBIA WCK HE BE3Jie HOCUT TAaKOE€ Ha3BaHWE, €ro IpaBoBas ¢dopma
BCTPEYAETCS] MPAKTUYECKU B JIFOOOM I'pa)IaHCKOM 3aKOHOJATENLCTBE CTPaH POMaHO-TePMaHCKON
CHCTEMBI MpaBa.

Jns mpumepa B I'epmaHckoM rpakgaHckoMm ynoxkeHuun (nanee — I'TY) He comepxurcs
noHsATUA vindication, 0JTHaKO B HEM 3aKPETUICH aHATOTHYHBIA MEXaHHU3M, 110 BO3BPATY BBHIOBIBIIIETO
U3 BHaAeHHd uMymiecTtBa. CpaBHMTENbHBIM  aHAJINW3  3aKOHOJATEIBHOTO  3aKpEIICHUS
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