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6. «French Premier backsembryos research, remains opposed to cloning», Agence France
Presse, 28.11.2000.
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Life Alliance) [2001]
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HEKOTOPBIE BOIIPOCHI TIPABOBOTI'O PET'YJIMPOBAHUSI CEMEMHBIX
[MPABOOTHOIIEHUI B MEK/TYHAPOIHOM YACTHOM ITPABE

Byaaros I'anbim CabutoBuy
bulatov2701@gmail.com
[TpenogaBarens kadeapsl MexTyHapOIHOTO MPpaBa IOPUAUYECKOTO GaKyIbTeTa
EHY wuwm. JI. H. I'ymuneBa, Actana, Kazaxcran

B coBpeMeHHBIX yCIOBHSAX Pa3BUTHUS OOILECTBA PACIIMPEHHE MEXIYHApOJIHBIX OTHOILEHHM
«CTUpaHME» FPAHUL] MEXKY TOCYIapCTBaMM, aKTUBHAs MUIpAlLMsl HACEJIEHUS BEAYT K YBEIMYEHUIO
y4JacTUs B CEMEHHBIX IPABOOTHOLICHMSX MHOCTPAHHBIX TpaKAaH M JMIL 0e3 IpaxkJaHCTBA.
VYBenmuuuBaeTcsi KoiauuecTBO OpakoB rpaxngaH PecnyOmmkm Kasaxcran (mamee — PK) ¢
MHOCTPAaHHBIMU IpaxkJaHaMu. B Takux Opakax pokaroTcs JI€TH, BOIPOCHI BOCIUTAHUS KOTOPBIX
TpeOYIOT COOTBETCTBYIOIIETO MPABOBOTO PETYIUPOBAHHUSL.

Poxnenue nerell y Jnui, UMEIOLIMX PAa3sHOE I'PAXKIAHCTBO, a 3a4acTyl0 U IPOKHUBAIOIIMX B
pasHbIX TOCYJapcTBax, JEJIaeT aKTyaJlbHbIMH BOMIPOCHI OO OIpPENEICHUH MeCTa >KUTEJIbCTBA
peOeHka, 0 mopsiike OOIIEHUsI C POJUTENEM, OTICJIBHO MPOXHUBAIOIUM OT peOeHKa, B3bICKaHUS
anuMeHTOB Ha pebenka 3a mnpenenamu PK wu  gp. Taxxke pa3BuBaercs MexXIyHApOAHOE
YCBIHOBJICHHE, YTO TpeOyeT ONTHMMMU3ALMU BOIPOCOB IPABOBOIO PETYIHUPOBAHUS M CO3JAHUSA
MEXaHHM3Ma 3aIIUTHI IPAaB YCHIHOBIIEHHBIX JCTEH.

[lepeuncnenHble W Jpyrue CEeMEWHbIE OTHOIIEHHS C Y4YaCTHMEM HHOCTPAHHBIX TI'pakIaH
HYX/al0TCs B 0COOOM IPAaBOBOM PETrYJIMPOBAHUHU, KOTOPOE JOKHO OBITh CKOOPIMHHPOBAHO C
IIPaBOM JPYTUX TOCYJApCTB.

Cn0KHOCTb NPAaBOBOIO PEryJIMpPOBaHMS 3aKJIIOUYAETCSI B TOM, YTO CEMEHHBIE OTHOLUEHMS C
ydyacTHEM MHOCTPAHIIEB CBsI3aHbl C JBYMS, a MHOIZla U HECKOJbKMMHU TOCYJapCTBaMH U
COOTBETCTBEHHO C JIBYMS MWJIM HECKOJIBKMMH IIPABOBBIMH CHUCTEMAaMH, YacTO IO-pa3HOMY
pelIanMMU BOIIPOCkl Opaka U ceMbU (YCTaHOBJIEHHE Pa3IMYHOrO0 OpauyHOTo BO3pacTa M APYrux
YCJIOBUN BCTYIUIEHUS B Opak, JOMYCTHUMOCTb Pa3BOJa, Pa3iNuus B paclpeAeseHUN CYIpPYKeCKOro
MMYILECTBA, OIpPENEICHUN YCJIOBUN B3BICKAHMM QJIMMEHTOB Ha pebeHka W T.m.). Pasmuuus
0CcOOEHHO BEJMKH, €CIIM peub UIET, HallpuMep, O CTpaHax eBPONEHCKOro U MyCYyJIbMaHCKOTO MpaBa
[1].

3HAUUTENbHOE BIMSHUE Ha PETYJIMPOBAHME CEMENHBIX OTHOLIEHUH OKa3blBalOT YpPOBEHb
SKOHOMMYECKOTO pa3BUTUS TOCyNapcTBa, AeMorpaduueckuil cocraB, HallMOHAIbHbBIE, OBITOBBIE U
pPEeTUTHO3HbIE 0OCOOEHHOCTH W TPAJAMIMHU €ro HaceleHHs. Tak, MO-pPasHOMY pPelIaroTcsl BOIPOCHI
¢dbopMbl Opaka: TOPSAOK 3aKIOYEHHUS U BO3MOXKHOCTH IPU3HAHUS OpakKoB, 3aKIIOYEHHBIX I10
penurno3HsiM obpsimam. Hampumep, B ['epmanun Opaku CUMTalOTCS NEHCTBUTENBHBIMHU, TOJBKO
€CJIM 3aKJIFOUEHBI B TOCY/IapCTBEHHBIX OpraHax, B Ipyrux crpaHax. Hanpumep, B BenukoOpurtanuu,
NIPaBOBbIE TOCIEACTBHS MMEIOT U IepkoBHble Opaku. B Wramum, Ilompme, XopBatum, Yexum
BO3MOJKHa B Ka4eCTBE aJlbTEPHATHBHOMW IepKoBHas opma Opaka ¢ 00sS3aTeIbHON MOCTIEAYIOIIEH
peructpanyell B KOMIETEHTHBIX opraHax. Kpome Toro, pazmuuusi KacaroTcsi OpauHOro BO3pacTta,
JIOTTYCTUMOCTH MHOT0’KEHCTBA, BO3MOXHOCTH BCTYIUIEHHS B Opak ¢ MHOCTpaHIaMH. B cBs3m ¢
STHM BO3HHUKaeT MpoliieMa TaK Ha3bIBAEMbIX «XPOMAIOUIMX OpakoB» - CUTyallMM, Korjga Opakw,
3aKJIIOYEHHBbIE OJIHOM CTpaHe C COOJIIOJIEHHEM €€ 3aKOHOB, B JPYrod cTpaHe OKa3blBaloTCA
HEMPU3HAHHBIMHU U3-32 HEBBIOJHEHHUS TPeOOBaHMN €€ 3aKOHOJATEIbCTBA, U BCTYMUBIIME B Opak
JMLa B OJHOU U3 CTPAH HE CUUTAIOTCS CyNpyraMH.

6194



B otnenbHBIX CTpaHax ONpPENEIEHHBIE I'PaXKAAHCKO-IIPABOBBIE IOCIEICTBUS IOPOXKIAET U
HEY3aKOHCHHOE COBMECTHOE TIPOXXHMBaHHE C BeleHHeM o0mero xossicrBa. B Hopserum B
COOTBETCTBHH C 3aKOHOM «O COBMECTHOM JoMairHeM xo3siictBe» 1991 r. hakTudeckue nmapTHeps
YpaBHEHBI B MpaBax C JIHMIAMH, COCTOALIMMHU B Opake B cdepe COLHAIBLHOTO OOecreueHus u
Hasioroo6soxkenus. B Mcnanaum BHeOpauHbIi CBOOOTHBIA COIO3 BiIE€YET 3a COOOIl IMpaBOBBIC
MOCIIEACTBHSI, aHAJIIOTUYHBIE MPABOBBIM MOCIEACTBHUAM Opaka, TOJIbKO MPH YCIOBUU COOIIOICHUS
psna dopmanbHOCTeH. J[Ba siMna pazHOro moja, He SBISIOMIMECS ONM3KUMH POACTBEHHHKAMH,
MPOXOAAT MpoueAypy aHketupoBanuss B HaunmonaneHOoM peectpe. [ns  npekpaiieHus
COXHTEIbCTBA HE TpeOyeTcs CHenuaibHOro O(GOpMIICHUS, K YHCIYy OCHOBAHHUH OTHOCST
BCTYyIUIEHUE B Opak OJIHOTO W3 MapTHEPOB WM PETUCTPALUIO MO JAPYrOMY MECTY *KHUTEIbCTBA.
JleiicTByromee 3akoHOIATENbCTBO [lopTyranuu npusHaeT (GakTUYECKOe COXHUTEILCTBO. [IpaBoBbIC
MIOCJIE/ICTBHS BO3HUKAIOT IIPU YCIOBUU COBMECTHOTO IIPOKMUBAHMS MApbl HE MEHEE JIBYX JIET.

B ropuauueckoil nuTepaType BEAETCS AKTUBHAsg JAMCKYCCUS O BO3MOXXHOCTH U
11e1ecO00Pa3HOCTH UCIIONIb30BAHMS TEPMUHA «MHOCTPAHHBIN 3JI€MEHT» K OTHOIICHUSAM, B KOTOPBIX
MMEETCs CBSI3b C MHOCTPAaHHBIM rOCYAapCTBOM (C Y4acTHEM HMHOCTPAHHBIX I'paXk/laH, HaXOXKJIECHUs
MMYIIECTBA Ha TEPPUTOPUM HHOCTPAHHOTO TOCYJApCTBa, MPOXKUBAHUE HA TEPPUTOPHUHU
MHOCTPAHHOT'O rOCy1apcTBa U T.I1.).

Cnenyer OTMETUTB, YTO paccMaTpUBAEMblii TEPMUH UCHONb3yeTcs B cT. 1184 I'paxaaHckoro
kogekca PK, kotopas ycranaBiauBaeT oOIIMe€ INpaBuUjia ONpEAENICHUs IpaBa, IOJIEKALIETO
MIPUMEHEHUIO K TPa)XJaHCKO-IIPABOBBIM OTHOIIEHHUSIM C YYaCTHEM HWHOCTPAHHBIX JIUI WIH
IPaX/1aHCKO-TIPABOBBIM OTHOILIEHUSIM, OCJIOKHEHHBIM HHBIM HHOCTPAHHBIM JIEMEHTOM.

Creuuanuctsl B 00JaCTH CEMEMHOro IpaBa aKTUBHO HCHOJIB3YIOT TEPMUH «HHOCTPAHHBIN
AJIEMEHT», NIPU XapaKTEPUCTUKE CEMEIHBIX MPAaBOOTHOIIEHUN C Y4aCTHEM HMHOCTPAHHBIX T'PakJaH
1 nu1l 6e3 Tpak1aHCTBa.

[Tonaraem, 4To TEPMUH «MHOCTPAHHBIN 3JIEMEHT» UMEET MPaBO HA MPUMEHEHHUE, TOCKOJIbKY,
BO-TIEPBBIX, OH UCIIONIb3YyeTcs 3akoHoaarenem (cT. 1184 I'paxknanckoro konekca PK), a, Bo-BTOpBIX,
ABJIAETCS YCTOSBIIMMCS M €0 MO>KHO MCIIOJIB30BaTh IIPHU XapaKTEPUCTUKE CEMENHBIX OTHOIIEHUH C
y4acTUEeM MHOCTPAHHBIX FPaXKAaH U JIHI 0e3 rpaX/1aHCTBa.

VYCIOBHO  MOXHO  BBIICIUTH  CIEAYIOIIME  TIPYHIbl  BO3HMKHOBEHMS  CEMEHHBIX
MIPaBOOTHOLIEHUI ¢ MHOCTPaAHHBIM 3JIEMEHTOM:

1) oguH U3 CyOBEKTOB OTHOIIEHUH SBISETCS MHOCTPAHHBIM TI'PaKJaHWUHOM WM JIMIIOM 0e3
rpakJaHcTBa (HampuMep, Opak 3akimrouaTcss Mexay rpaxaanuHoMm PK u rpaxknmanckoit Uranuu;
YCBIHOBJIEHHE peOEHKAa HHOCTPAHHBIM T'PaKJaHUHOM);

2) OOBEKT OTHOIIECHUS (MMYIIECTBO) HAXOAHUTCS HAa MHOCTPAHHOW TEPPUTOPHH (HAIpUMED,
UMYIIECTBO, MpHHAJJIEXKAIEe CYNpyraM Ha IpaBe COOCTBEHHOCTH, HAXOAUTCS HAa TEPPUTOPUHU
CILIA);

3) ropuauueckuil GaxT, ¢ KOTOPHIM CBS3aHO BO3HMKHOBEHHE, U3MEHEHHUE WM IMpeKpalleHne
CEMEHHBIX TPaBOOTHOIICHUH, MPOUCXOAUT 3a TpaHMICH (HAmpuUMep, pacTopkeHue Opaka 3a
npenenamu teppuropun PK, B3bIcKaHN€e alMMEHTOB Ha TEPPUTOPUN MHOCTPAHHOIO TOCYIapCTBA);

4) cyOBEKT CeMEMHBIX OTHOLIEHUI MMEeT MECTO KUTEIhCTBA Ha TEPPUTOPUU UHOCTPAHHOTO
rocyzapcTna (Hanmpumep, pouTenu pedeHka IpokKuBaloT 3a npenaenamu PK).

[Ipy BO3HMKHOBEHHMM CEMEWHOTO TPAaBOOTHOIICHUS, OCJIO)KHEHHOTO HHOCTPAHHBIM
AJIEMEHTOM, BO3HHMKAET BONPOC O NMPUMEHUMOM IpaBe. Perienne 3Toro Bompoca OCyIIECTBISAETCS
MOCpeACTBAM MPUMEHEHMsI KOJUIM3MOHHBIX HOpM. KounusnoHHass HopMa — 3TO HOpMa,
OIpeJieNIAoNIasi, MpaBo KaKoro TOCYAapCcTBa JIOMKHO OBITh HNPUMEHEHO K COOTBETCTBYIOIIEMY
Ipa)x/J1aHCKOMY IPABOOTHOILIEHUIO, OCIIO)KHEHHOMY HHOCTPAHHBIM 3JIEMEHTOM [2].

Hcrtopuueckn — 310 nepBbelid Meron. Cranu BO3HUKAaTh MHOTOUYNCIIEHHBIE KOJIJIM3UOHHBIE
mpaBa, KOTOpble Hago Obulo pemiarh. [losSBUINMCH KOJUIM3MOHHBIE HOPMBI. B TeueHue monroro
Bpemenn MUYII pa3BuBasioch TOJBKO Kak KOJUIM3MOHHOE IpaBo. B HEKOTOphIX cTpaHax (AHMINA,
CULIA, ©PI', Sflnonust) Takas MO3MUIMS COXpAaHWIACh U 110 HAcTosIee Bpems. TaM OHO Ha3bIBaeTCs
KOJUIN3HOHHBIM.
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Hecmotpst Ha TpaguIIMOHHOCTH, MPUMEHEHHE KOJUIM3HOHHOTO METOJA CBSI3aHO C OOJIBITUMU
TPYIAHOCTSMU IOPUIUKO-TEXHUYECKOTO XapakTepa. HekoTtopsie 0OYCIOBIICGHBI HAIlMOHATBHBIM
XapaKTepoM KOJUIM3HMOHHBIX HOPM. B pa3HBIX CTpaHaxX OHUM pasHbIe, a OT BBIOOpA MpaBa 3a4acTyro
3aBUCHUT UCXO/I PEIICHUS Cya.

Pacxoxnenne B COAEp)KaHUM TPAKIAHCKOTO M KOJUIM3MOHHOTO TpaBa MPUBOAUT K
MOSIBJICHUIO T.H. «XPOMAIOIIUX OTHOIICHMI». DTO TaKWe OTHOIICHUS, KOTOPBIC IO IPaBy OJHOTO
rocyJapcTBa SIBJISIIOTCS FOPUJIMYECKU JICUCTBUTEIIbHBIMU, 3aKOHHBIMH, a IO TIpaBy JPYyroro
rocyJapcTBa OHM HE3aKOHHBI M HE MOPOXKIAIOT HUKAKUX FOPUAMYECKUX MOCICACTBUHN (HAmpumep,
MHOT'OKEHCTBO 3ampeinieHo B Kazaxcrane, HO JOIycKaeTcs B MCIAMCKHUX CcTpaHax). Takwue
OTHOIIIEHUS BO3HUKAIOT, YaCTO MOPOXKIAAs TPYIAHOCTH B PEATH3AlNHA MK TyHAPOIHBIX IPaXkIaHCKO-
MpaBOBbIX cBs3el [3].

B MexayHapomHOM 4YacTHOM IIpaBe€ MCIOJB3yeTCS HE TOJIBKO METOA KOJUIM3HOHHOTO
peryjaupoBaHusi, HO M MaTepuaibHO-TIpaBoBoi MmeTon. [Ipobnema pemraercs 37ech HE IMyTeM
OTCBUIKH K TIOJIJISKAIIEMY MPUMEHEHHIO TIPaBY, KaK B KOJUTM3MOHHOW HOPME, a IyTeM YCTpaHEHUs
caMOro BoOIlpoca O BBIOOpE TpaBa C TMOMOIIBI0 MaTEPHAIBHBIX HOPM, HEMOCPEICTBEHHO
PETYIUPYIOIIUX MpaBa U 00S3aHHOCTH YYACTHUKOB YACTHOIIPABOBOT'O OTHOIICHHUS C HMHOCTPAHHBIM
DJIECMCHTOM.

B coorBerctBum ¢ m. 2 cr. 4 Komekca PK «O Opake u cembe», eclii MEXIyHAPOIHBIM
noroBopowM, parudunupoBanHbiM PK, ycTaHOBIICHBI HHBIE IPAaBUJIA, YEM T€, KOTOPBIC COJIEPIKATCS B
CEeMEHOM 3aKOHO/IaTeIbCTBE TO MPUMEHSIOTCS MIPABIIIA MEXKTYHAPOIHOTO JI0TOBOPA.

Cnenyer OTMETHTB, UYTO MEXIyHApOAHAas YHU(DHUKAIUSA MaTepHaTbHO-TIPABOBHIX HOPM,
PETYIUPYIOIIUX CeMEiHbIe MPaBOOTHOIIEHUS, (DAKTHUECKU OTCYTCTBYET. DTO OOBSCHSETCA TEM,
YTO Ha PEryJUpOBAaHUE CEMEWHBIX OTHOIICHWM OOJBIIOE BIUSHUE OKA3bIBAIOT HAIMOHAIHHBIC
0COOCHHOCTH U TPaJUIINH, IIEPKOBb, PEIMTHO3HbIE T1orMaThl. B Mexxaynapoaubix JloroBopax PK mo
CEMEHHO-TIPABOBBIM BOIIPOCAM B OCHOBHOM COJIEPXKATCs KOJUIM3UOHHBIE, KOTOPBIE OMPEIEISIOT
MIPUMEHHUMOE TIPaBO MPHU Pa3pEIICHUH TOTO WK HHOTO BOIIPOCa.

Takum 00pa3oM, KOJJIU3UOHHBIA METOJ PETYIMPOBAHUS NPUMEHUTETFHO K CEMEHHBIM
OTHOIIEHUSM C WHOCTPAHHBIM JJIEMEHTOM B CUJy CHEIU(DUKHA CEMEMHBIX OTHOIICHWM SIBIISETCS
OCHOBHBIM METOJIOM IPABOBOT'O PEryJIUPOBAHUSI.
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