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V]IK 340
IIPABA YEJIOBEKA B TPAJIMIIMOHHO MPABOBOII CUCTEME WHINHA

Kopran6exoBa Akepke
korganbekova96@gmail.com
EHY umenun JI.H.I'ymunesa, FOpunuueckuit ¢pakyiabTer, cTyneHTKa 1-ro Kypcea,
Acrana, Kazaxcran
HayuHnslil pykoBoaUTENB: K.10.H., A01eHT b.O. AnTbiHOacoB

[IpaBa yenmoBeka B WHOuU OCIOXKHSIETCS OONBIIMM pPa3MEpOM CTpPaHBI, €€ OTPOMHOE
pa3HoOOpa3me, ee CcTaTyC B KadecTBE pa3BUBAIOIICIHCS CTpaHbl W CYBEPEHHOM, CBETCKOM,
neMokpatudeckoir pecnyOnuku. Koncrutynus Weamm mnpemycMaTpuBaeT OCHOBHBIE TIpaBa,
KOTOPBIE BKJIFOYAIOT B ¢€0s1 CBOOO Ty BEPOUCIIOBETAHHS.

B cBoem noknazne o mpaBax uenoBeka B Muauu B Teuenne 2013 rona, omyOIMKOBaHHOM B
2014 roxy, Human Rights Watch 3asBui, uro "Wuaust nprHsIa MO3UTHBHBIC IATH M0 YKPEIUICHUIO
3aKOHA, 3alIUIIAIONINE KCHIIUH U JIETeH, a B PsI/Ie BAXKHBIX CIIy4aeB, YTOJIOBHOTO MPECIICI0BAHUS
roCyJapCTBEHHOM CHJIBI 0€30MacHOCTH BHECYNEOHBIX Ka3Hel."B mokmazge Takke oOCyaui
MOCTOSIHHYIO O€3HAaKa3aHHOCTH 3a 3JI0YMOTPEOJICHHS, CBSI3aHHOTO C MOBCTAHIIAMH B MaOUCTCKHUX
obnactsx, Jxkammy u Kamvup, Manumyp u Accam. B mokmnaie Takke MO Ha TOCYAapCTBa, «TO,
YTO MPaBUTEIBCTBO OOIIECTBEHHOTO BO3MYIIIEHUS MOATBEPKAACT MPeTeH3uU HaNN TMHAMUYHOTO
rpaxaaHckoro odmectBa. HezaBucumeblie cypeOHBIE CHCTEMBI M CBOOOJHBIC CPEJCTBA MAacCOBOM
nH(OpMAalUK TaKKe BBICTYNATM B KauecTBE IMPOBEpKH Ha 31oynorpebnenuii. Tem HE MeHee,
HEeXeJlaHUuE MPOBOJIUTH IMYOJUWYHbIE JIUIA K OTBETCTBEHHOCTH 3a HApPYIIEHUS WIM HEHCIOIHEHHS
00513aHHOCTEH MPOAOIIKAJ BOCIIUTHIBATE KYJIBTYPY KOPpYNIUHU U Oe3HakazaHHOCTH» [1].

Ha rmoGameHOM ypoBHe, B MHAmum He ompaBiajia OXHUJIAHUKM TOOIIPEHUS YBaKCHUS
JIEMOKpATUU U MpPaBa YEJIOBEKA B CBOCH BHEIIHEH MOJUTUKE, KaK 3asBJICHUEM B IMOJIb3Y MOJUTUKHU
«HEBMeEIIATEeNIbCTBA BO BHYTPEHHHE Jena Jpyrux crpanH». Opnako, Wuaus ydyacTByeT B
MPOJBMKCHUH CTAOMILHOCTU U TIpaB 4eloBeka B AQraHucraHe, MOoOEIaB Mo4Tu 2 MUJUIAapiaa
nosutapoB CIIA n1st BocCTaHOBIEHUS U PEKOHCTPYKIIUU YCUITUS CTPAHBI, MOAEPKKY 00pa3oBaHUs
JIeBOUYEK, OO0ecreunBas HEKOTOPYI IMOATOTOBKY COTPYIHHKOB TMOJHIMH U TPEAOCTABICHHUS
yoexuia akTuucTom [1].

[IpuMeHeHre NBITOK B MOJIHIIUH.

A3uarckuil UEeHTp MO mpaBaM 4yenoBeka cuurtaeT, 4yto ¢ 2002 mo 2008 roma, B TeueHue
Ka)KJ0ro JHS YMHUPAJIH 10 YEThIPE YEJIOBEKA MO/ CTPaXeil B MOJMLUHU, U'"COTHU"U3 3TUX CMEpTEN,
SIBJISIFOTCATIOCIICICTUBEM ~ MPUMEHEHHsT  Noiuuedckux nbiTok  [3].  CorjmacHo — Jokiany,
HalMCaHHOMYB MHCTUTYTe McnpaButenbHo-aAMUHUCTpUpoBanus B Ilenmxabe, 1o 50%
MOJINIENCKUX B CTPAHE MCIOIb30BAIN (DU3NUECKOE WIIM ICUXUYECKOE HACUIIUS HaJl 3aKIIIOUEHHBIMU
[4].

Hapymenus npas yenoseka B J>xammy u Kammupe.

Heckonbpko MexnyHapoaabix areHTcTB 1 OOH cooOmmny 0 HapyIIeHHsIX MMpaB YeIoBeKa B
nnaniickor yactu Kammupa. B npecc-penusze npeacrasutenu Y BKIIY 3asBuin, uto «YnpasieHue
BepxoBHOTO KOMHCCapa MO MpaBaM YelloBeKa 00ECIIOKOCH HENaBHUMHU SPOCTHBIMH MPOTECTAMU B
unauiickom Kammupe, 4to, mo cooOIIeHHSM, OpHUBEIM K >KEPTBAM CpeAM TIPa)KAaHCKOTO
HACEJICHUs, a TAKXKe OrPaHWYCHHs] B OTHOIICHWW TpaBa Ha CBOOOJY cOOpaHUIl M BBIPpAXKCHUS
Muenuii» [5]. Kypuan Time Ha3Ban ciayuuBmieecs Tak:. «B oTBeT Ha yOMHCTBO OJHOTO COJIJIATA,
BOCHU3WPOBAHHBIC CUJIBI TIPEBpAIIANI 3/IJaHUSI B OTOHb M OTKPBUIH CTPENh0Yy Ha MPOXOXKHUX PHIHKA
Comop.B nHauiicKOE MPaBUTEIBCTBO 3TO MPOU3BEN KHECYACTHBIN» (Pypop M yTBEpKIajl, YTO CKIa
OoenpunacoB ObLI paHEH CTPeiIb0OH, TMONOXKKMB HA4yalo TOXapy, KOTOPBIA YHHUTOXKHUI
OOJBITMHCTBO XepTB» [6].B momonmHeHne k 3TOMy, OBUTM MPETEH3UMH MCUE3HOBEHUN CO CTOPOHBI
COTPYJHHUKOB IOJUIMHN UM apMuu B KalliMupe HECKOIBKUX MTPaBO3aIUTHBIX opranu3anuii [7],[8].
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MHorue npaBo3aliTHbIE OpraHu3alny, Takue kak Amnesty International u Xstoman Paiitc
Boru (HRW) ocyawnmm nHapymenuss mpaB denoBeka B KamMupe OT HMHICHIIEB, TaKue Kak
"BHecyneOHbICe Ka3HH'", "MCUE3HOBEHWH'", TBITKH W  HCTA3aHHS;"0COOBIX  IMOTHOMOYHUSIX
BOOPY>KEHHBIX CUJI 3aKOH, KOTOpasioOecreurnBaeT 0e3HaKa3aHHOCTh 3a HapyUIEHHs] U TOIUIMBA IO
MpaBaM YeJIOBEKa ITMKJIOB HACWIIHSA. 3aKOH OCOOBIX MOTHOMOYMSX BoopyxkeHHBIX cui (30IIBC)
MIPEIOCTABIIIET BOEHHBIE LIMPOKHUE IOJIHOMOYHUS Ha apecT, MpaBO CTPENATh Ha MOpPaXXeHHUe, U
3aHATH WM YHUYTOXKUTH UMYIIECTBO B 00ph0O€E ¢ MOBCTaHIIaMU onepanuii . MHauiickue YNHOBHUKU
YTBEP)KAAIOT, YTO BOIMCKaM HYXHBI TaKu€ MOJHOMOYHS, IOTOMY YTO HallMOHAJIbHAs 0E€30MacHOCTb
HAXOJUTCS TMOJ CEepPhe3HOM Yrpo30il BOOPYXEHHBIX KOMOaTaHTOB. Takue 0OCTOSTENHCTBA, MOJI,
TpeOyIoT upe3BbIyaitHbix MepaMm. [IpaBo3aniuTHble OpraHU3aIiyi TaKKe MOMPOCHIIN TPABUTEIHCTBO
Nuanm otmenuth [2] 3akoH OOIIECTBEHHON 0€30MAacHOCTH, TaK KakK '"3a/iep:KaHHBIA MOXKET OBITh
3a/iepKaH B aJMUHUCTPATUBHOM TIOPSJIKE Ha CPOK He OoJiee ABYX JeT 6e3 cyna" [9].

CBo0060/1a BbIpakeHUs

[To onenkam PemoptepoB 6e3 rpanun, B 2010 roxy Muaus 3anuna 122 mecto mo Bcemy
MUPY 10 UHJEKCY cBOOOIBI mpecchl (1o cpaBHeHuUto ¢ 105 mectom B 2009 rony). MHaEKC CBOOOIBI
npeccel ast Maanu B 2010 roxy cocraBmino 38.75(29,33 na 2009) B macmrade, KoTopsiid uaet ot 0
(cambrit cBoOoHbI) 10 105 (MuaUMYyM OecruiatHbiid) [10],[11]. B 2014 rogy Unaus 3anmna 140-
mo Bcemy mupy (omenka u3 40,34 uz 105), HO, HECMOTpPsSI Ha ATO OCTACTCS OJHHUM M3 JIYUIIUX
pe3ysbTaToB B peruoHe [12].

Konctutynua WMuauu, B TO BpeMsa Kak He ynoMsaHyTh cioBo "lIpecc", mpemycmarpuBaer
"mpaBo Ha CBOOOJY cioBa W BbIpaxkeHus» (ctatbst 19 (1)). OnmHako 3TO MPaBO MOMJIEKUT
OTPaHUYCHUSIM B COOTBETCTBHH C MOAMYHKTOM (2), mprdeM 3Ta cBoOOJa MOXET ObITh OTpaHUYCHA
10 COOOpaXKEHUAM "CYBEpPEHUTETA U LETOCTHOCTH MHauK, 6e30macHOCTH ToCyapCcTBa, IpyKecKHue
OTHOIICHUS C HHOCTPAHHBIMH T'OCYJapCTBAMHU, OOIIECTBEHHOTO MOPSIKA, COXPaHsIS MOPSJI0YHOCTD,
COXpaHssi MOpajH, B CBA3M C HEYBAXECHHEM K Cydy, Auddamanuy WUIM IMOACTPEKATENbCTBA K
npectymeHnto ". Takue 3aKOHBI, KaK O TOCYIapCTBEHHOM TallHE W 3aKOH O MPEayNpeXIeHUU
teppopusma [13] (ITota) ObuUTH MCHOMB30BaHBI AJsi OrpaHudeHus cBoOonbl mpecchl. Ilon Ilora,
YeJIOBEK MOXET OBITh 3a/IepKaH Ha CPOK JO LIECTH MECSIEB, MPEXKIE YEM MOJIULHUS TOJKHBI ObUTH
NPEIbSIBUTH OOBUHEHUE 10 TOBOJLY YTBEP)KICHUN JJIS1 CBA3AHHBIX C TEPPOPHU3MOM MPECTYIIICHHH.
[Tora 6bu1 oTmMeneH B 2004 rony, Ho Obul 3ameHeH momnpaBok kK UAPA [14] o rocymapcTBeHHOM
taitHe 1923 ormeHeHa nociie npaBo Ha uH(opmaruio akta 2005

3a mepBO€ MOJYTroJue BEKa HE3aBUCHUMOCTH, KOHTpoidb CMMU co cTopoHBI rocygapcTBa
ObUIO TJIABHBIM MPEMSATCTBUEM Ha MyTH CBOOOAbI mpecchl. Munupa [Nanam nuxo 3asBun B 1975
rogy, uro All India Radio sBmsercs "IIpaBUTEnbCTBO OpraHoM, OH OyAeT OCTaBaTbCs
npaBUTENbCTBEHHBINH oprad .." [15]. C mmOepanuzanms, HaumHas c¢ 1990-x romo, wacTHoOe
ynpasieane CMMU paspociack, 4TO MPUBEIO K POCTY HE3aBUCHUMOCTH U 0OoJiee THIATEIbHOU
NpPOBEPKU TpaBHUTENbCTBA. Takue opranmsanuu, kak Tehelka m NDTV Obutn  ocoOGeHHO
BIIUSITENIbHBI, HallpUMeEp, B pe3yJibTaTe 4yero o0 OTCTaBKe MOIIHBIA XapbsiHa MUHHCTpa Benon
[Tapma. Kpome Ttoro, 3akonsl, kak IIpacap bxaparu akt, npUHATHIA B MOCIEIHUE TOABI BHOCAT
3HAYUTENbHBIN BKJIa/l B COKpAIlEHUE KOHTPOJIb HaJl TPECCOI CO CTOPOHBI MPABUTENbCTBA.

KacrtoBbie Bonpocsl, cBA3aHHbIE

Cornacuo moximaay Human Rights Watch, "manutoB u kopeHHble Hapo bl (M3BECTHBIM Kak
MJIEMEH WA aIUBacH) MO-MPEKHEMY CTAJKUBAIOTCS C TUCKPUMHHAIIMEH, OTUYKICHUEM U HACUIIHS
B OOmMHAX. 3aKOHBI U MOJUTHKA, NPUHSTAs MpPaBUTEILCTBOM MHIWKM oOecreunBalOT MPOYHYIO
OCHOBY JIJIsl 3aILIUTHI, HO HE JOOPOCOBECTHO OCYIIECTBIISIETCS MECTHBIMU opraHamu Biactu " [16].

OOH 3asBuna, B 2011, yto xacroBas cucreMa Muaun Oyaer oObBSIBICH HAPYIICHUH TPaB
yenoBeka. Coser mo mpasaMm yenoBeka OOH, mpoxoausmiem B XKeHeBe, oxxuaaercs: paTuduxanus
MPOCKT TMPUHIMIOB, KOTOPHIM TpPH3HAET MacmTad TmpeciaefoBaHus Ha 65 MWUIMOHA
"HempuKacaeMbIX"MIM "MadUTOB", KOTOpBIE OCYLIECTBISIOT HamOOJIee YEPHYI0 U YHHXKAIOIIee
JIOCTOMHCTBO pabdoty [17].
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Amnesty International TOBOpUT "3TO OTBETCTBEHHOCTHh NMPABUTENbCTBA MHIUM B MOTHOU
Mepe MPUHATH U IPUMEHSATH CBOU MTPABOBbIE HOPMBI TPOTUB JUCKPUMHUHALIMH 10 MPU3HAKY KACThI U
npoucxoxaeHus [18].

Denotified miemena Wuauu, Hapsay cO MHOTMMH KOYEBBIMH IIJIEMEHAMH KOJUICKTHBHO
60000000 HaceneHusi, MO-MPEKHEMY CTAJIKHUBAIOTCS C COLMUAIBHONM CTUTMOW U SKOHOMHUYECKHE
TPYIHOCTH, HECMOTPsI Ha To, yrojoBHbie [memena Akt 1871 r., ObUTa OTMEHEHA MPABUTEIILCTBOM B
1952 rony u 3amenen Hapymutenei-peuuauBuctoB akt (TCXK) ( 1952), tak xe 3pdexTuBHO, ITO
TOJIBKO CO3/1aJ1 HOBBIM CIHCOK U3 CTAPOr0 CIUCKA TaK HA3bIBAEMBIX «KPUMHUHAIBHBIX TUIEMEH. DTH
IJIEMEHA JaKe CETOMHS CTOIKHYThCS ¢ MociencTBUuIMu« O mpenoTBpalieHu aHTHOOIIECTBEHHBIX
3akona aktuBHOCTh "(PASA), KoTopblii TOMBKO A00aBiseT K WX IOBCEIHEBHas Ooprba 3a
CYIIECTBOBAHHE, MOCKOJBKY OOJIBIIMHCTBO M3 HUX XUBYT 3a 4epToil OemHoctu. HanmoHanbHas
KOMHCCHS 1O mpaBaMm dyenoBeka 1 Komwurer mo OGoppbe ¢ muckpummHarmein opran OOH mo
nukBHanuu pacoBoit nuckpumuHanuu (KJIPI) nonpocuny npaBUTENbCTBO OTMEHUTH ITOT 3aKOH,
a Tak)Ke, KaKk JTH ObIBIIME "YrojIOBHas OTBETCTBEHHOCTH 'TJIEMEHA TMO-TIPEKHEMY CTpajaloT
YTHETEHUSI U COIMAJIBLHOTO MOTYT OBITh CAMBIMH PA3HBIMH B IIEJIOM M MHOTHE M3 HUX OBLIO
orkazano B SC, ST wmmm OBC craryc, AWUMmMB WX JOCTyma K OTOBOPKaMH, KOTOPHIC OBI
MOBBIIICHHBIE UX YKOHOMHYECKOT0 U coluanbHoro craryca [19], [20], [21].

Jpyrue HapyiieHus paB 4eJoBeKa

Koudmuktel, Takue kak Anti-buxapu HacTpoeHHiI MHOTIIA MPUBOIWIA K CTOJIKHOBEHHSIM
MeXay OOUIMHHBbIE TPYMIMbl, HECMOTPS HAa MPABUTEIbCTBEHHBIE U TMOJHULEUCKHE YCUIIHS
MOCPEIHUYATh CUTYAIHIO.

WMHBa3uBHBIE METONBI, Takhe Kak 'narcoanalysis" (KOHTpOJIUPYETCS aHECTE3WH),
KapTUPOBaHUE, M TECThI HA JETEKTOPE KU OBUTH KOT/Ia-TO IIUPOKO JOMYCKAECTCS WHIUNCKUX CY/IOB
JUTS pacciieoOBaHus MPECTYIUICHUsI. XOTS M0 KOHCTUTYIMU VHIuM "HUKTO HE MOXKET OBITh CIEIaHO
CBUJICTEIHLCTBOBATH MMPOTUB CaMOTO ceOs".

[IpobGnembl, Kacaromuecs HapyIICHWH TMpaB 4YeIOBEKa NPH TPOBEICHUU HWCIIBITAHUN
obHapyxenust oomana (IJIT) ¢ ObLIM MOAHATHL ONTO Ha3aa U HarmoHanpHasi KOMHCCHS TI0 TTpaBaM
yenoBeka MHauu onmyonukoBaio pykoBoasmue mpuHIunsl B 2000 roay uis ympaBlieHHs] TPOBEPKHU
Ha mosurpade. TeM He MeHee, NMUIIHP HEMHOTHE U3 CIEACTBCHHBIX OPraHOB OBLTH 3aMEUCHBI
CIeA0BaTh 3TUM IpaBuWiiaMm [22].

Onnako 5 mast 2010 romga BepxoBusbiii cyn Munuu (nrt. Selvi nporus mrare KapHaraka)
3asiBIJI KapTUPOBAaHUE, TECTHI Ha JETEKTOpE JKM M nharcoanalysis HEKOHCTUTYLHMOHHBIM, Hapyllas
cratbio 20 (3) OCHOBHBIX MpaB. DTH METOJbl HE MOTYT OBITh MPOBEICHBI CHUJIONW Ha JIOOOTrO
YesoBeKa U TpedyeT coryiacusi Ha TO ke camoe. Korma oHuM mpoBOASITCS € cCOIUIacus, MaTepua,
MOJIYYEHHBI TakuM 00pa3oM, paccMaTpHUBAeTCS B KAaueCTBE JOKA3aTENbCTBA B XOJE CYIEOHOTO
pazOupaTenbCTBa AN B COOTBETCTBUH C pa3jiejioM 27 3akoHa 0 AoKa3aTenbcTBax [22].

Henocratounoe uccnegoBaHue U MOCHENIHbIE TOCTAHOBIICHUS CY/IaMH BbI3BAJIM HEKOTOPHIE
MIPOTUBONPABHBIE YOSXKICHUS B Ye€M HE MOBUHHBIX JIIOJCH, 3aCTaBisisi UX TOMUTHCA B TIOPbME B
TeyeHue MHorux Jjer. Hampumep, Bricokuii cyn bombGess B centsiOpe 2009 roma obparuics k
npaBuTenbcTBY Maxapamrpa miatute INR 100 000 B kawectBe kommeHcauuu 40-j1eTHeEro
YeNoBeKa, KOTOPBI TOMUJICS B TEOpbMe Ooliee 10 neT 3a mpecTyrieHne, KOTOPOTro OH HE COBEpINal.
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TEOPUA U UCTOPUSA BOITPOCA KOHCTUTYIHMOHHOI'O KOHTPOJIA B
PECITYBJIMKE KA3AXCTAH
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3a roapl HE3aBUCUMOCTH Hamiel PecnyOiiMke MpHUIUIOCH MEPEKUTh HEMaJble TPYIHOCTH B
n30paHuM MOJENIM TOCYJAapCTBEHHOIO YIPABIECHUsS, ONPEIEICHUH €r0 MHCTUTYTOB, B BBIPaOOTKE
MEXaHU3MOB OCYIIECTBICHHUS HApOAOBIACTUS. DTH TPYAHOCTH HE OOOLUIM CTOPOHOW IpoIece
MIOCTPOEHMSI NTPABOBOM cUCTEMBI cTpaHbl. Ka3axcTaH CBOIO HE3aBUCUMOCTh, KaK U MHOTHE JApYyrue
crpanbl ObiBiero CCCP, Hauan 6e3 coOCTBEHHOTO 3aKOHOAATENbCTBA.

3aKoHBI, JAEHCTBOBABIIME Ha  3ape  HE3aBUCUMOCTH HE  COOTBETCTBOBAIH
obicTpopa3BuBatomuMcsi B PecnyOimke mpoueccam  mpeoOpa3oBaHus. MHorue  obiactu
OOIIECTBEHHBIX OTHOLICHUH (PaKTUUECKU HE PETYIMPOBAIUCH 3aKOHOIATEIBCTBOM.

Hecmotpss Ha Bce atu TpyaHoctu Kaszaxctan ocymiecTBWI psl BaXHEWIIHX pedopm
HalpaBJICHHBIX Ha (OPMUPOBAHME U COBEPIICHCTBOBAHUE 3aKOHOJATENbHON 0a3bl, a TaKXKe Ha
MMOCTPOCHHE HOBOM MTPABOBOM CUCTEMBI PecyOnku.

Crnenyer OTMETUTh, YTO COBPEMEHHAsl CHCTEMa 3aKOHOATENbCTBA, KOTOPas MPEICTaBIIsAET
€IMHYI0, BHYTPEHHE COTJIACOBAHHYIO CHUCTEMY 3aKOHOB M MHBIX HOPMATHUBHBIX INPABOBBIX AKTOB,
o0ecreynBaoIUX BBICIIYIO IOPUANYECKYIO0 CUIy HOpM M npuHuunoB Koncrutynuun PecnyOnukn
Kazaxcran, 0e3yclIOBHO SBISETCA «IIPOAYKTOM» COTJIacOBaHHON paboTbl ['NaBBI TOCymapcTBa,
Bepxosnoro Cosera, I[lapmamenTa, a Takke JIpyruX OpPraHoB TOCYJIApCTBEHHOM BJIACTH
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