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KOHIENIIUA CEPBUTYTOB B MEKIYHAPOJHOM IIPABE

OmupsakoBa /lnana AXMeTOBHA
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Crynentka 2-ro kypca opuandeckoro ¢akynsrera EHY um. JL.H. 'ymunesa,
rpynmsl MIIp-22
Hayunslii pykoBoauTens- 11.10.H., ipodeccop 111.B. Tnenuna

TepMuH cepBUTYT OepeT CBOE HAvall0 M3 PUMCKOTO MpaBa Kak MPaBO HA YYXKYIO BEIlb.
JlanHOE TOHATHE OOBEIUHSIIO OOJNBIIYI0 KIACCH(PUKAIMIO BEUIHBIX NPaB M HMMEIO OCOOYIO
MPABOBYIO perIaMeHTanui0. Tak, CepBUTYTHI OBLIN peasibHBIE (3eMEIbHBIC) U JTHYHBIC. 3eMeTbHbIC
CEpBUTYTHI B CBOIO OUEpE/b ACTUINCH Ha CeNIbCKUE U TOpojcKue. MHOrue BUbl CEPBUTYTOB ObLIN
omnpenenensl emie 3akoHamu X|ltadmu. [1]

CoBpeMeHHOE MOHUMaHUE CEPBUTYTOB, Ha HAII B3TJISA, UMEET JIBa HEPA3PHIBHO CBA3AHHBIX
aCIeKTa: HALMOHAIBHO-IIPABOBOM M  MEXAYHAapOJHO-IIPaBoBOW. IlepBbI acmekT sBisAeTCA
MPOCTHIM, T.K. IPABOOTHOLICHMS, BO3HUKAIOIIME B CBA3M C CEPBUTYTAMH, HAXOIATCSA TOA
IOPUCAUKIIMEN HALMOHAIBHOTO 3aKOHOAATENbCTBA. TaK, HaIpUMep, cormacio .l crt. 23
3emenpHOro Kopekca Poccuiickoit @enepanmu (ot 25 oktsops 2001 r. Ne 136-D3) cepButyt
YCTAHABIIMBAETCS IpaKAaHCKUM 3akoHoaarenscTBoM P®. CormacHo cT.67 3emensHoro Konekca
Pecniyonmmku Kazaxcran (ot 20 uronst 2003 . Ne 422-11) B cimywasx, npeaycMoTpeHHBIX Kogexcom
WIN JPYTUMHU 3aKoHOJaTenbHBIMU akTamMu PK, cOOCTBEHHUK WM 3eMJIENONIB30BaTENb OOS3aH
MPEIOCTaBUTh 3aMHTEPECOBAHHBIM (PM3HUECKUM WM IOPUIUYECKUM JIUIAM [IPaBO OTPAHUYEHHOTO
[[EJICBOTO  TMOJIb30BAHMUSI 3€MENbHBIM YYacTKOM, Ha KOTOPBIA €My MNPUHAAJICKHUT MPaBO
COOCTBEHHOCTH WM 3€MJICTIONb30BaHUSA. MeXIyHapOoJAHO-TIPaBOBOM aclekT, Ha Hall B3I,
MPOSIBIISIETCS. B TE€X CIIy4asiX, KOTJa B TPAaBOOTHOIICHHS, CBS3aHHBIC CEPBUTYTAMH, BCTYIIAeT
WHOCTPAHHBIM 3JIEMEHT. B pOCCHIICKOM 3aKOHOJATENbCTBE AAHHBIA BHUJII CEPBUTYTOB MOJYUHII
Ha3BaHHE MyOJIMYHBIX CEPBUTYTOB.

AHajoruss ¢ CEepBUTYTaMHU BHYTPUTOCYAAPCTBEHHOTO IpaBa W BIUSHUE TPakJaHCKO-
MPABOBBIX JOKTPUH Ha JIUTEPATYPY MO MEXKIYHAPOTHOMY MpPaBY MPUBEIH K 3aAIIUTE KOHICTIIHH
CEpBUTYTOB MPHUMEHUTEILHO K MEKIyHapOoaHOMY mpaBy — jurainrealiena (mpaBa B 9yXHX
Beniax).[2] [IpuMeHMMOCTh 1TaHHOTO TEPMHMHA B MEKIYHApPOJHOM IIPaBe, KaK ONpEAEIECHUs MpaB U
00s13aHHOCTEH, BO3HUKAIOUIUX MPH UCIOJIb30BAaHUU UY)KOW TEPPUTOPUHU, UMEET Pa3IUUHbIC TOUKU
3peHusl.

Tak, manpumep, mo MHeHumio mpodeccopa M.U. JlazapeBa «CepBUTYT — BaKHEHUIUH
IOPUINYECKUN KOPPEKTUB K HCTOPUYECKU CIIOKUBIIEMYCS HKOHOMHUYECKOMY U TOJIMTUYECKOMY
pa3MexeBaHUIO TOCYAapCTB U HApOJOB Ha 3€MHOM IlIape CPEJICTBO CBS3M T'OCYIAapCTB U HApOIOB
MEXIy cO0Oi, OJUH M3 MHCTPYMEHTOB 00ECHEUeHUS HX MEXKIYHApOJIHOTO COTPYIHHYECTBA U
MHUPHOTO cocymiecTBoBaHm».[3] OH moapa3aensieT MeXIyHapOIHbIE CEPBUTYTH HA TPHU OOJIBIIHE
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TPYIIBL: 3KOHOMHMYECKHE, CTpaTernyeckue, IONUTHYeCKue (TpeacraBuTensckue).B  rpynmy
HSKOHOMMYECKHUX CEPBUTYTOB OH OTHEC: TPAH3UT Yepe3 TEPPUTOPUIO IOCyNapCTBa, TPAH3UT depes
MEXIYHapOAHbIE MOPCKHE KaHajibl W TPOJIUBBI, apeHJa TEPPUTOPUN A HKOHOMUYECKUX
NpEeNnpusaTHi, KOHLECCUU; B TIPYNIy CTPATETHYECKHX CEPBUTYTOB MM  OTHECEHBl -
HENUTPAIN30BaHHbIE TEPPUTOPUH, AEMUINTAPU30BAHHBIE TEPPUTOPUH, TPAH3UT BOOPYKEHHBIX CHUII
OOH, Bpemennsie BoeHHbIe 0a3pl OOH ans neicTBuil MPOTHB arpeccopa M MyHKThI KOHTPOJIS 3a
pasopyxeHueM. K rpynne nonuruyeckux (IpeaCcTaBUTENIbCKUX) CEPBUTYTOB OTHOCSTCS apeHAa
TEPPUTOPHUHN U 3[JaHHUI MOJ TOCOJILCTBA U KOHCYJIBCTBA rOCyAapCTB, o npeacrasutenscrea OOH
U JApYTHX MEXKIYHAPOJHBIX OpraHU3allMii Ha MHOCTPAHHBIX TEPPUTOPHUAX; apeHJa TEPPUTOPUN U
31aHUM JJI KYJIbTYPHBIX LI€JIei OTAeNbHBIMU IOCYAapCTBAMU U MEXTYHAPOAHBIMU OpPTaHU3ALUSIMU
(obmectBa, 6ubnuoTexkn). Kaxxaplii 13 BBILICHA3BAHHBIX BUIOB CEPBUTYTOB OYEHb PACHpPOCTPAHEH,
Tak Kak 0e3 UCHOJIb30BaHUs IIpaBa Ha YYXYI0 TEPPUTOPUI0O U OOBEKTHl HEBO3MOXKHO
OCYILIECTBIICHHE COOTBETCTBYIOIIEH JnesTenbHOCTH. Hampumep, ©e3 TpaH3uTa HEBO3MOXKHO
OCYILIECTBIICHIE UMIIOPTa U IKCIOPTa, 0€3 apeH bl TEPPUTOPUI U 3JaHUM MO AUILIOMATUYECKUE U
KOHCYJIbCKHE IIPEICTaBUTENBCTBA HEBO3MOXKHO OCYILIECTBIICHUE HOpPMAaJIbHBIX
MEXTOCYJapCTBEHHBIX OTHOIICHUN U T.1. B JOKTpHMHE MeXayHapOAHOIrO MpaBa MEXKIyHAPOIHBIE
CEpBUTYTHI ONPEACISAIOTCS HE TOJNBKO Kak (popMa HCIONb30BaHUS UY)KOH TEPpUTOPH, HO M Kak
OJIMH W3 BUJOB OTPaHUYEHHUS TEPPUTOPHAIBLHOTO BEPXOBEHCTBA. JOKTOp IOPHUAMYECKUX HAYK
Toncreix B. JI. onpenenser MexIyHapOIHBIE CEPBUTYTHI, KaK TEPMUH JUIsI 00O3HAYEHUS OCOOOMU
IpyNNbl  OTPaHUYEHUN TEPPUTOPUATBHOIO BEpPXOBEHCTBA. OrpaHWYeHHs] TEPPUTOPHAIBLHOTO
BEPXOBEHCTBA B BHJIe cepBUTYTOB Toscteix B.JI. moapasnenusn Ha NOJOXKHUTENbHBIE (AKTUBHBIE) U
oTpunatensHble (maccuBHble). [lonokutenbHas CTOpOHA 3aKIIOYaeTcs B JOMYIIEHUU APYroro
rocyJapcTBa K OCYIIECTBICHHIO IOPHUCIMKIUN Ha COOCTBEHHOH TeppuUTOpUH (TPEIOCTaBICHHE
roCy/1apCTBEHHOU TEPPUTOPHUH B apeHy, IPEIOCTABIEHUE TEPPUTOPUH ISl Pa3MEIICHHUS BOCHHBIX
0a3, mpeaocTaBlIeHUE MpaBa TPAH3MUTA, MPEAOCTABICHUE MPaBa IJIsi OCYIIECTBICHUS MOIULEHCKIX
¢byakumii u np.).Hanmpumep, cormacHo CornameHuio MEXKIy TMpaBUTEIbCTBOM PecmyOmuku
Kazaxcran u mpasurensctBoM CoenunenHoro KoponectBa BenmkoOputannmu u CeepHoit
Npnanaum 06 obecrieueHnn TpaH3UTa BOCHHOTO UMYyIIecTBa 4epe3 tepputoputo PK B cBs3u ¢
yuactueM CoenunenHoro KoponeBctBa BenukoOputanum u  CeBepHoit Hpmanguu B
MEXIYHApOAHBIX YCWIMAX N0 cTabuiam3zauud M BoccTaHoBieHHI0 Mcemamckoit PecmyOnuku
Adranucran (r. Actana, ot 27 ¢eBpanst 2012 r.) pa3pemaercs TpaH3UT BOCHHOTO UMYILECTBA U
MepcoHana BO3AYLIHBIX CYIOB yepe3 TeppuroputoPecnybnuku KazaxcraH mo COOTBETCTBYIOIIUM
paspemeHusM.[4] OrtpuuarenbHas CTOpOHA 3aKJIIOYAETCs B BO3AEpPKAHUM TOCylapcTBa OT
OCYILIECTBJICHUS OPUCAMKIUU Ha COOCTBEHHOM TeppUTOpuM (OTKa3 OT OCYIIECTBIICHUS
IOPUCAMKIMN B OTHOLIEHUHM MHOCTPAHHBIX CY/I0B BO BHYTPEHHUX BOJAX U TEPPUTOPUATILHOM MODE,
OTKa3 OT  OCYILECTBICHHUS  IOPUCAUKLUMM B  OTHOIIEHUH OOBEKTOB  00JaJal0IKUMU
OUIUIOMaTUYECKUMH M KOHCYJIBCKUMH HMMMYHUTETaMM, JEMWJINTApU3alUsl OIpPENEICHHbIX
tepputopuii u 1p.).[5] CormacHo c1.22 Benckoit KoHBEHIIMM O AMIUIOMATHYECKUX CHOIIECHUSX
(1961 r1.), x kotopoit Kazaxcran npucoeaunmics IloctanoBienuem BepxoBnoro CoBera
Pecniyomuku Kazaxcran (ot 31 mapra 1993 1.), momeneHus mpeacTaBUTEIbCTBA HEMPUKOCHOBEHHBI
BJIACTU TOCYAapcTBa MpeObIBaHMS HE MOTYT BCTYNaThb B 3TH IOMEIIEHUS Oe3 corjacus TIJaBbl
npencraButTenbeTBa. B.O. I'pabapp ompezenseT MexIyHapOAHbBIE CEPBUTYTHI (MOBMHHOCTH), Kak
€CTECTBEHHbIC OTPAaHWYCHHS BBI3BAHHBIE COCEACTBOM TEPPUTOPUN  (CYIOXOIHBIE DEKH,
MPOTEKAIOIIKE 110 COCETHUM TEPPUTOPHUSM), TAKXKE OTPAaHUUYCHUS], IPUHATHIE Ha ceOs MO I0TOBOPY,
WM HAJIOKEHHBIE HA HEro.[6] AHIMIMHCKUM I0pUCT-MEXAYHApOAHUK fl. BpoyHIn pasrpaHuyui iBa
OOCTOSITENTLCTBA SIBJISIIONIMECS MCTOYHHUKAMH YTBEPXKICHHM O CYIIECTBOBAHMM CEPBUTYTOB B
MEXIYHapOAHOM IIpaBe. Bo-IepBBIX MeXAYHapOJHOE IPAaBO CO3AAET IIpaBa IOJIb30BaHMS, Kak
HampuMep MNpaBO MHPHOTO IMPOXoJa 4Yepe3 TeppuTopuaibHoe Mope. Bropoe 00CTOATENHCTBO
TOBOPUT O TOM, YTO MHOTOCTOPOHHUH J1I0TOBOP MOKET yCTaHABJIMBAaThb HEKOTOPHIE OIPAaHUYEHHUS B
IOPUCIUKIIMK  rocynapctBa  mnpeOwbiBaHus.[7]Tak, cormacho 1.1 c¢1.20 KouBeHIMM 0
TepputopuanbHoM Mope (1958 r.): «mpubpekHoe TOoCynapcTBO HE JIOJDKHO OCTaHABJIMBATH
MPOXOJsliee Yepe3 TEPPUTOPUATBHOE MOPE HHOCTPAHHOE CYTHO WJIM U3MEHSTh €ro Kypc C LIEJbI0
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OCYILECTBICHHS IPAXKIaHCKON IOPUCIUKIIMHU B OTHOIIECHUH JIUIIA HaXoAsd1Ierocs Ha OopTy cyaHa».B
OTHOIIIEHWW YTOJIOBHOW IOPUCAUKIIMM TOCyAapcTBa MpeObIBaHUS CyIHA TO COTJIacHO CT.19
KonBeniuu o TtepputopuanbHoM Mope (1958 r1.) 3a uckitoueHHEM Clly4aeB YKa3aHHBIX B
KoHnBeHLIMN yrosioBHas HOPUCIMKLIMS MPUOPEKHOTO TOCyIapcTBa HE OCYHIECTBISIETCS Ha OOpTY
nHoctpaHHoro cynaHa.[8] P.M. Baneesbim u I'.11. KypatokoBbIM onpeieneHsl 1Ba BUJa CEpBUTYTA!
CEPBUTYT IOJIOKUTEIBHOTO U CEPBUTYT OTPHUILATEIBHOrO Xxapakrepa. CepBUTYT MOJIOKHUTEIBHOTO
XapakTepa Ipeanojaran 00s3aHHOCTh T'OCYAAapCTBa JOMYCKaTh Ha CBOEW TEPPUTOPHM JICHCTBHE
BJIACTEH JpYroro rocyaapcTsa (MpaBo Mpoxoaa Wi Mpoe3/a, MpaBo MoIb30BaHUs BOJOEMOB U Jp.).
CepBHUTYT OTPHULIATENIFHOTO XapaKTepa MpernoiaraeT 00s3aHHOCTh TOCYIapcTBa BO3AECP)KUBATHCS
OT OMpPEJEICHHBIX NEUCTBUM HA CBOCH TEPPUTOPUH (IEMHIIUTAPU30BAHHBIC U HEHUTPAIM30BAaHHBIC
30HHB1).[9] CrnenoBaTenbHO, 1Ba 00CTOATENBCTBA, MpeUIoKeHHbIE 1. BpoyHiIH, aHaTOrW4YHBI JBYM
BHUJIaM CEPBUTYTOB, Npeiioxennbie P.M. Baneessim u I'.. KypitokoBbIM.

W3 npuBeneHHBIX BBIIE TOYEK 3pEHUS HaMU MPEAJIAraeTcs CIEAYIOIIee OIpeneiIeHue U
KiIaccu(uKanus MEXKIYHApPOAHBIM CEpPBUTYTaM. MEXIyHAapOAHbIE CEPBUTYTHI —3TO IPaBO
L[EJIEBOI0 MCMOJIb30BAaHUSI YYKOTO HMYILECTBA, B JAaHHOM Cllydyae TEPPUTOPUU JIM OOBEKTa,
UMeerollee aKTHBHYI0 W TAacCUBHYIO (OpPMBI M SIBIISAIONICECS OCHOBAaHHEM Uil OTPaHUYCHHUS
TEpPUTOPUATIBHOTO BEpXOBEHCTBA. [l0 1eneBOMYy HAa3HAYEHUIO MEXKIYHAPOIHBIE CEPBUTYTHI
MOJPA3NENAIOTCd Ha HIKOHOMHYECKHE, TMOJIMTHUeCKMe U crparermyeckue. [lo  cmocoOy
YCTaHOBJIEHUS OBIBAIOT JOTOBOPHBIMU U CEPBUTYTAMU HAJOKEHHBIMU Ha TOCYAApCTBO.Mbl IPUIILTH
K  BBIBOJQY, UYTO  IPHUHLUUI  TEPPUTOPUAIBHONW  LIEJTOCTHOCTH  HENPUKOCHOBEHHOCTH,
npoBo3riameHHblii YctaBoM OOH u KOTOpBIM MpeanojaraeT HCKIIOYUTEIbHBIM CYBEPEHUTET
rocyJapcTBa HaJl €ro TOCYJapCTBEHHOH TeppUTOpHEl, He sBisercs abcomoTHBIM. B cuiy
CYILLIECTBOBAHUS MEXIYHAPOJHBIX CEPBUTYTOB rOCYJapCTBO OIPAaHUYMBAETCS B HEKOTOPBIX IpaBax
B YIIPABJIEHUU T'OCYAAPCTBEHHON TEPPUTOPUEHN MU B JOCTYIIE K HEKOTOPBIM €ro y4acTkaM. Taxxke
MBI CUMTAEM, YTO KOHIEMIINS CEPBUTYTOB B MEXKYHAPOIHOM IIpaBe MMeeT MecTo ObITh. Ha Ham
B3I Yepe3 MPU3MY JTaHHON KOHIIETIIMU MOKHO Pa3riisifeTb HEKOTOPBIE MPOOJIEMBbI OTPaHUYCHUS
TEPPUTOPUATIBHOIO CYBEPEHUTETA B OTHOIIEHUHU T'PAXKJAHCKON WJIM YTOJIOBHOM FOPUCIUKLUU Haj
HEKOTOPBIMH HHOCTPAHHBIMH 3JIEMEHTAMH.
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