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KOHCTUTYIMSACHIHBIH, TapuXbIHA MIONYBIMBI3IBI KAIFacThipa Keie, eHai 1995 xpurFel ATa-
3aHBIMBI3FAa KEJICEK, OJ JKaJlbl XalbIKTBIK pedepeHayM apKbUIbl KaObUIAaHabl. Toyencis
Kazakcranbin anramkel Koncrurynuscer 1993 xpuiel 28 kanrapaa X1 maxeipeuiran Kazakctan
Koraprer Kenecinin IX ceccmsiceiana kaOburmanabl. 1995 sxeuiel 30 Tambizga pecryOiukana
OYKUIXalbIKTBIK ~ pedepenaym ot1Ti, HoTWkeciHae KazakcranHblH jkaHa KOHCTHUTYIHMSACHI
KaOBUITaH/IBI JKOHE S5 KbIpKYHek KyH1 o3 kymine eHal. byn KonctutynusapiH 1993 KbUTFBI
KoHcTuTyIIUsA1aH albIpMalIbLIBIFEI OHBIH Ma3MyHBIHAA ei. JKaHa KoHcTuTymmsra aiFamn peT
a3aMaTThIH KYKBIFbIHA KAaTHICTBI FaHA €MecC, ajaM JIYHHEre KEeJIreH COTTEH OacTamn OJlaH aKbIpamac
KYKBIKTAapblHA JIa KaTBICTBI HopMajap cHmi. [8] Mine Oi34lH Ka3ak MEMIIEKETI OOJIBIII
KaJbImTacKaHbIMbI3Fa 550 xbut Toabl. JKoHe oFaH gonenaep kentipinai. Kazak xanapirsiHbH 550
KBUIJBIFBIH TOMJIAy €J1 TapHXBIHAAFBl €H eleyill OKuramapablH Oipi Ooirambl oTelp. CebeOi,
Toyenci3 KazakcTan MEMJIEKETIHIH 63 TapUXbIH Tapa3blial, YIBUIBIFBIH YJIBIKTAUTBIH KYH TYABL. 550
KBTI OYpBIH KAJIBINTACKAH MEMIICKETIMI3IIH MEMIICKSTTUIITIH JOpiNTen, YpHaKTaH-YpHakka
YKaJFacCThIPANBIK!
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I'yro I'pommii — TrToNIaHICKUMH IOPUCT M TOCYHAapCTBEHHBIH Jedrenb, (uiocod,
XPUCTUAHCKHUM amrojioreT, ApamMaTypr W Mod3T. ['pouuil dABAsSeTcs OJAHUM M3 OCHOBAaTeJeH
COBPEMEHHOI'0 MEXAYHapOoHOro pasa [1].

[TpunyxneHHblii OexaTb M3 OTEYECTBA BCIEACTBHE TOHEHMH, KOTOPBIM IOABEPIIINCH
apMHUHUAHE, OH MOCBATUI CBOM JIOCYT UCCIEAOBAaHUIO HA4Yall MEKIyHapoaHOTo npaBa. B 1625 rogy
MOSIBUJIOCH 3HAaMeHUTOE ero counHenue «O mpase BoitHbI 1 Mupa» (De jure belli ac pacis), kotopoe
COCTABJISIET JII0XY B UICTOPHUHM MOJIMTUYECKUX HayK [2, c. 868].

HemnocpencrBenHoit 3amadeit ['yro ['porust Obuto 10oKa3aTh, 9YTO B MEKIYHAPOIHBIX
OTHONICHUSX JOJDKHBI TOCIOJCTBOBATh HE TOJBKO CBOCKOPBICTHBIC II€TH, HO W MpaBUIa
CIPaBEJIMBOCTH M 4eJOBeKoIoOus. J[ins »Toro HeoOxoaumo OBUIO YCTaHOBUTH Havaia
€CTECTBEHHOI'0 3aKOHA, KOTOpPbIE OJHH MOTYT CIIYKUTh HOPMOW IJiIsi CAaMOCTOSITEJIbHBIX JEPKaB.
PyKkoBO/ICTBOBATHCS MOJIOKUTENBHBIMU MPAaBUIAMH, TPU3HAHHBIMA MHOTUMH TOCYJapCTBAMHU, WU
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TaK Ha3bIBAEMBIM #PO, 8aM 00WEeHapOoOHbIM (jus gentium), OBUIO CIUIIKOM HEIOCTAaTOYHO; MO0,
roopuT ['yro I'pounii, BCSIKOE€ YCTAaHOBJIIEHHOE MPABUIIO, €CJIM OHO HE UCTEKAET U3 JOCTOBEPHBIX
Hayal, B CHJIy SICHBIX JIOKa3aTelbCTB, €CTh HE YTO MHOE, KaK J0OpOBOJBHOE YEIOBEYECKOE
COIJIallIEHUE, a €CJIM OHO 3aBUCHUT OT YEJIOBEUECKON BOJIU, TO OHO €0 K€ MOXET ObITh OTMEHEHO,
TyT HeT Huyero Heobxomaumoro. C npyroit ctoponsl, ['yro I'poumii orBepr u OGOTrOCIOBCKHIA
aBTOpPUTET B ecTecTBeHHOM npaBe. OH nmpuBoaun Cesaroe Ilucanue, Tak ke Kak MCTOPUUYECKHE
pUMEpHI U U3pedeHus GpuiocopoB, EAMHCTBEHHO B OATBEP)KICHHE CBOMX COOCTBEHHBIX JI0BOJIOB.
B mpoTHBOMOIOKHOCT MPEKHUM HCCIeA0BaTeNsIM, ['ponii IpsiMO OOBSIBIISIET JIOXKHBIM MHEHHE
TEeX, KTO BETX03aBETHBIC IOCTAHOBIICHHS BBIIaBajl 32 €CTCCTBEHHBIN 3aKoH [3, C. 157].

HHoauTnyeckue u npaBosblie Bo33peHus I'yro I'poums.

[lox ecTecTBEHHBIM IPABOM OH NOAPA3YMEBAI TO, «4TO BO3HUKAET U3 caMOi IpUpoabI» [4].

He Oyayun B momHOW Mepe CBOOOAHBIM OT TEOKPATHYECKUX TMOAXOJ0B, ['poruit
npearnoiaraeT, 4YTo OOXKECTBEHHOE MPaBO €CTh IMPOSBICHHUE BOJIE YCTaHOBIEHHOTO mpaBa. bory
qyX/1a HEmpas/a, MO3TOMY OH HE MOXKET IpeanucaTh 4To-I11M00 MPOTUBHOE €CTECTBEHHOMY IPaBY
[5]. Ctpemnenue mofieii K 0OIEHUIO, 2 HE 00’KECTBEHHOE YCTAHOBJIEHUE MOOYIHMIO X 3aKITIOYUTh
JIOTOBOP O CO3JIaHUU T'OCYIapCTBa, 11eJIb KOTOPOTo - 3all[UTa YaCTHON COOCTBEHHOCTH, COOII0ICHIE
npaBa M oO0mIEed Monb3bl. BakHEeHIIMM MpH3HAKOM TOCyNapcTBa SBISETCS BEPXOBHAs BIACTh,
HEMOCPEACTBEHHBIM HOCUTEJIEM KOTOPOM, B 3aBUCUMOCTH OT (DOPMBI IIPABJIEHUS, MOKET OBITH OJTHO
JIMIIO, TPYIINA JIUL WK coOpaHue Ju0o0 ux couetanue [6].

MexnayHaponHoe mpaBo ['pomuii paccmMaTpuBaeT ¢ TO3WIMHM OOIIEH OIEHKH IpaBa,
OTJIMYUTEIBHBIM MPU3HAKOM KOTOPOTO siBisieTcst cuia. [loaTomy BoifHa, Kak cocTosiHue OOpHObBI
CWJIBI, HE IPOTUBOPEUNT ECTECTBEHHOMY IpaBy. Ho 3T0 He 03HayaeT, YTo BCe BOWHBI JOMYCTUMBI.
Heo6xomumo otmeruth, yto I'yro I'ponmii mepBbIii M3 HMIEOJOrOB Ha HAYYHO-TEOPETUYECKYIO
CTaBUT OCHOBY MpoOJeMy O CHpaBeUIMBBIX M HECTpPaBeUIUBBIX BoWHax. CrpaBelInBble BOWHBI —
OOOpOHUTENbHBIC, ISl COXPAaHEHUS IIEJIOCTHOCTH  TOCYNapcTBa, 3aIIUTHl  HUMYIIECTBA;
HECIIPaBEJIMBbIE — 3aXBATHUYECKUE, B IIEJISIX OBJIAJICHUS YYy)KUM HUMYLIECTBOM, IOKOPEHUS IPYTUX
HapooB. KoHeyHOH 11e1bi0 BOMHBI JOKHO OBITH 3aKJIIOUYEHUE CIPaBEAJTUBOTO, OCHOBAHHOI'O Ha
€CTECTBEHHOM IIpaBe Mwupa. PazpaGortannas I'poruem TeopHusi €CTECTBEHHOrO TMpaBa U
OOIIECTBEHHOTO J0roBopa OBICTPO MpuoOpena CTOPOHHUKOB B JPYTUX CTpaHax. A ero y4eHHe o
MHpE, OCHOBAaHHOE Ha MPUHLMIIAX PpABEHCTBA M COTPYAHUYECTBA MEXJIYy HApoAaMu H
rocylapcTBaMH, Ha UJie€ MEXIYHAPOIHOIO MIPaBONOpsIIKa, AaJI0 OCHOBAaHUE cuuTath I'yro I'pouus
«OTIIOM MEXIYHApPOIHOTrO TpaBay» [7].

HMNHTepnperanuy CyIHOCTH ecTecTBeHHOro npasa y I'yro I'pounus

Kak onuH u3 cozmareneil TeOpuu €CTECTBEHHOIO Mpasa, [ polinii BHEC CYIIECTBEHHbBIA BKJIA
B (yHIZaMEHT KOHILEMIUN TpakJaHCKOro ooOmiectBa. PacmpocTpaHss NPUHIMIIBI MHPHOTO
COCYLIECTBOBAaHHUSI, XapaKTEpU3YIOIIHE €CTECTBEHHOE IIpaBO, HAa MpPaBO HapoaoB, [‘pouwmi
pacuMpuiI 1oJie TPaXJaHCKOro oOIiecTBa OT BHYTPUTOCYAAPCTBEHHOTO 10 BceMupHoro. IIpaBo
JICKUT B OCHOBE OE30MACHOCTH JTI000TO 0OIIECTBEHHOTO COI03a, TOATOMY HYXK/IaeTCs B IIpaBe U TOT
COI03, B KOTOPBIH OOBEIUHSETCS PpOJ YENOBEYECKHH WM K€ HECKOJIbKO HapoJoB. ['pormii
pasnenser MHeHue IlmaroHa o TOM, 4YTO «3aKOHBI BIIEpBbIE H300pETEHBl M3 CTpaxa Mepen
yrpoxaromieii 00110#» U 4To K COONIIOJICHUIO CIPaBeIMBOCTH JIIOM MPpUHYXIatoTcs cuioid. Ho
Jake JIMIIEHHOE TOJAEPKKU CHIIOHN, MpaBO COOOIIAET COBECTH CIIOKOICTBHUE, HECHPABEIIMBOCTh
e PUUMHSIET TeP3aHus U MyKH [8].

Pa3zpabarbiBass TEOpHIO €CTECTBEHHOTO MpaBa, ['poumii 00yclIOBIMBaeT BO3HUKHOBEHUE WU
¢byHKkurOHMpOBaHUE oOOIIecTBAa MOsBICHHEM IpaBa. [IpaBo B coOcTBeHHOM cwmbicie ['pounmit
OTJMYaeT OT OEe3BO3ME3THOr0 paclpeieseHUs] MeXAY OTACNbHBIMH JIOABMH U OO0IIecTBaMU
NPUYUTAIONIMXCS UM OJiar, MOCKOJBKY «IIpaBO B COOCTBEHHOM CMBIC/IE CJIOBAa HMMEET BEChbMa
OTJIUYHYIO MPUPOAY, IOTOMY YTO OHO COCTOMUT B TOM, YTOOBI MPENOCTABIATH APYIHUM TO, YTO UM
YK€ MPUHAICKUT, ¥ BHIIOJIHATH BO3JIOKEHHbIE HAa HAC 110 OTHOILICHHUIO K HUM 00s13aHHOCTHY [9, C.
867]. W3 moHaTHS TpaBa Kak CIOCOOHOCTH K OOIIEHWIO BBITEKAET OOJee IIMPOKOE IIPaBo,
CBOMCTBEHHOE Pa3yMHOW YeIOBEUYECKOW MPHUPOJIC, HANICICHHON CIIOCOOHOCTBIO CYXKIEHHUS O TOM,
«4TO CIIOCOOHO HPABUTHCS MJIM IMPUYHMHATH BPEl, KaK B HACTOSIIEM, Tak ¥ B Oyaymem» [10, ¢. 59].
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Hcexonsslii yHKT ydeHus ['pouus — mpupoaa 4enoBeKa, COLMANIbHBIE KayecTBa JroAeH. ['poumit
JEJIUT MPaBO Ha:

1) ectecTBEHHOE;

2) BOJICYCTAaHOBIICHHOE TIPABO.

EcTecTBeHHOE TpaBO MpU ATOM OMPEACNSAECTCS UM KaK «IpeArnrcaHue 3apaBoro pasymay.
CornacHo 3ToMy IPEANKMCAHUIO TO WA UHOE IEUCTBUE — B 3aBUCUMOCTH OT €r0 COOTBETCTBUS WIH
MPOTUBOPEYUST Pa3yMHON MPHUPOJIE YEIOBEKa — MPHU3HACTCS JHOO0 MOpAaIbHO TMO30PHBIM, JIHOO
MOpajabHO HeoOXxoAaumbIM. EcTecTBeHHOE MpaBO BHICTYMAET Y HErO0 B KAuyeCTBE OCHOBaHUS U
KpUTEPHUsL AJIs1 pa3IMu€HuUs JOJKHOTO (JI03BOJIEHHOT0) M HEAOHKHOTO (HEA03BOJIEHHOI0) 110 CaMO
CBOCH TIpupoJie, a HE B CHJIY KaKOro-JuOO BOJICYCTAaHOBJICHHOTO (JIIOABMU WU OOTOM)
npeanucanus (103BoJieHus uiu 3ampera) [11].

EcrectBenHOe mpaBo, corjacHo ['poruio, — 3TO U €CcTh «IpaBO B COOCTBEHHOM CMBICIIE
CIIOBa», U «OHO COCTOUT B TOM, YTOOBI NIPEJOCTABIATh JPYTUM TO, YTO UM YK€ MPUHAAICKHUT, U
BBITIOJIHATH BO3JI0’KCHHBIC HA HAC 110 OTHOIICHUIO K HUM oOs3aHHOCTH» [12]. McTOYHMKOM 3TOTO
npasa, corjacHo ['pouurio, siBAsSETCS caMa pa3yMHas PUpPoJia YeJIOBeKa.

['ponmii oTKa3ancs OT rocrnoACTBOBABIIErO O HETO ONPENEICHUs MEXIYHAPOAHOTO MpPaBa,
OCHOBAaHHOTO Ha TIEPEUYHCIIEHUH OOBEKTOB pEryIHUpOBaHMs; omnpeaeneHue [pamuanHa ObUIO
orBepruyTo. IIpaBo HapomoB, mo I'ponnro, BOZHHKAET «B CHIIY COIVIAIIEHUS KAaK MEXKIY BCEMH
rocy/apcTBaMH, TaK W MEXKIy OOJBIMMHCTBOM HX. M oka3bpiBaeTcs Aaxke, 4TO MOAOOHOTO poja
IpaBa BO3HHUKAIM B MHTEpEcax He KaKJOoro cooOuiecTBa JIOJEH B OTAENbHOCTH, a B MHTEpecax
OOIIMPHON COBOKYIMHOCTH BCEX TaKHX COOOIIECTB. DTO M €CTh TO MPABO, KOTOPOE HAa3bIBACTCS
[IPaBOM HApOJOB, IIOCKOJIBKY O3TO Ha3BaHUE Mbl OTJIMYAEM OT €CTECTBEHHOI'O IIpaBa»
[[Iponeromensl. XVII]. OcHoBbIBasich Ha TakoM MoAxoje, ['pouuii BbIABUHYJI Ha MEPBOE MECTO
cenupuKy MEeXITYHApOIHO-IIPABOBBIX HOPM, MPHUHIMIHMAIBLHOE OTIMYME OT JPYrHuX oTpaciieit
IIpaBa, YTO SIBUJIOCHh MCXOIHOW HPENNOCBUIKOW UIl BCEro AajbHeWnero uccienoBanus. Orcrona
BBITEKAET M BTOpask 0COOEHHOCTH Tpynaa ['pomus — ero sipko BbIpaXKEHHBIH MyOIMYHO-TIPABOBOM
xapaktep. Eme A. [Ixentunn nucain: «O 4YeM...TOBOPAT NPUMEHUTENBHO K YAaCTHBIM JIMIIAM, TO
MOYKHO CIPaBEIJINBO IPUMEHHUTH K rocyaapsm u Hapogam» [13, ¢.110]

3akiloueHue

[lonutuko-npaBoBoe yueHue ['ponuss Kak BO BHYTPUIOCYAAPCTBEHHBIX, TaK W B
MEXIyHApOAHBIX OTHOLIEHUSAX HAIEJICHO Ha YTBEP)KICHHE MPABOBBIX HAdal U JOCTUXKEHHUE MHUpA.
Bcenen 3a Tanurom I'ponmii cumTall, 4To «Ha caMOM Jeji€ HauOOJIBIIYIO0 BaKHOCTh MPEACTABISICT
BOIPOC O TOM, YTO IPEANOYTUTENbHEE — cBoOoAa uiau Mup»|[14, c. 944]. I'pouuii npeanodreHue
npu KOHQIIMKTE ATHX LIEHHOCTeHW oThaeT mupy. llokazaTenbHa B ATOW CBSI3U U €r0 CChUIKA Ha
BbIpa3uTenbHOe CyxJeHue @daBoHHS O TOM, UYTO «TpakIaHCKas BOWHA XYyXXE€ HE3aKOHHOTO
npasieHus» [15]. BoitHa kak TakoBasi, corjacHo ['pouuio, HE MPOTHBOPEUUT ECTECTBEHHOMY
MpaBy: «I10 MPUPOJIE KaXKJbIN SBISETCA 3alIMTHUKOM CBOEIO IMpaBa, JUisl 4YETO HaM U JaHbl PYKU»
[15]. He 3ampemiena BoitHa Takyke 00’KECTBEHHBIMH 3aKOHAMH W TTpaBOM Hapo10B. Ho 3To BoBce He
O3HAYyaeT, YTO BCE BOWHBI ClpaBeaiuBbl. Pa3znuuasi BOMHBI CHpaBEeMJIMBbIE W HECIPaBEIUBHIC,
['poumii B ayxe OpUIMYECKOTO MOAXOJa MOAYEPKHBAN, YTO «CIPABEIIMBON MPUYMHON Havayia
BOMHBI MOXET OBbITh HE UTO MHOE, Kak MpaBoHapymeHue» [15]. K cnpaBeanuBbsIM OH, B 4aCTHOCTH,
OTHOCHJI BOMHBI OOOpPOHUTENbHBIC: BOWHBI JIJISl COXPAHEHHUs LIEJIOCTHOCTU TOCYAApCTBA, 3alIUTHI
uMmymiecTBa. HecnpaBeiinBbie BOWHBI (BOWHBI 3aXBATHUYECKHE, BOWHBI B LIEJISIX OBIAJACHUS YKUM
HMMYILECTBOM, MOKOPEHHUS IPYTUX HApOAOB) MPEICTABISIOT COOOW MPOTHBOMPABHOE COCTOSIHHE
(mapymieHue TpeOOBaHUI ECTECTBEHHOI'O IpaBa, OOKECTBEHHBIX 3aKOHOB, IOJIOKCHHI TpaBa
HapoJI0B). 3aYMHIITUKHA HECIIPaBEUTMBON BOWHBI, ToquepKuBail ['poruii, «00s13aHbl K BO3MEIICHUIO
3a COAESHHOE WX CWJIaMH WM 1o ux coBery» [15]. OHM OTBETCTBEHHBI 3a BCE TO, YEM
CONPOBOXKIAETCS BOWHA, U 3a €€ MnociiecTBuA. B 1ieinom, miis Bcero yueHus ['pouust o BoitHE U Mupe
BEChbMa XapakTepeH MUpoTBopueckuil madoc. IlokasarenabHbI B 3TOM CBSI3U U €r0 CYXKICHUS O TOM,
YTO «BOMHBI BEAYTCS PaaAU 3aKIFOUEHHS MUPa» U YTO MUP SBISAETCA «KOHEYHOM LIEJIBIO BOMHBIY.

VYuenue ['porust 0 mpaBe BOWHBI U MUpPa OBUIO OPUEHTHUPOBAHO Ha (POPMUPOBAHHE HOBOTO
THIIa MUPOBOTO COOOIIECTBa, OCHOBAHHOTO Ha PAallMOHAIBHO-NPABOBBIX MPUHLHUIAX PaBEHCTBA,
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COTPpYJIHMYECTBA M B3aUMHOCTH B OTHOILIEHUAX MEXKIYy BCEMHU JIOJbMHU, HApPOJaMHU U
rocygapcTBaMu, Ha  HAEE  C€AMHOTO  MEXKIYHApOJHOTO  MPaBOMOPSKa, JTOOPOBOJILHO
YCTaHABIIMBAEMOTO U IOCJIEIOBATEILHO COOIII0IaEMOT0 CYBEPEHHBIMU TOCYIaPCTBAMHU.
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VIIK 340.7
OBLIECTBEHHBII 3EMEJbHBII KOHTPOJIb: AHAJIN3 JENCTBYIOLIETO
3AKOHOJIATEJIbCTBA Y TEPCIIEKTUBBI ET'O PA3BUTHS

CaiimoBa [llosiman AnTbIHOEKOBHA
Saimova85@gmail.com
JHoxkrop Ph.D, crapmmii mpenonaBaTesns kKadeapbl TECOPUU U UCTOPHH TOCYIapCTBa U TIPaBa,
koHcTUTyImoHHoro npasa EHY um. JI.H. I'ymunesa
Acrana, Ka3zaxcran

OnHo#l M3 cambIX 37m000JHEBHBIX Hpobiem B Kazaxcrane sBIsieTCs OXpaHa 3eMENbHBIX
YroJiii, COCTOSIHME KOTOPOM HaXOJOWTCS Ha TpaHW Kpusuca. Ilo Hamiemy MHEHWIO, B JTaHHOM
CUTyalluu IpruoOpeTaroT ocodoe 3HaYeHue MpoOIeMbl HAyYHOH 0OOCHOBAHHOCTU M MPAKTHYECKOU
peanu3anuy 00IIeCTBEHHOTO 3eMEIbHOTO KOHTPOJISL.

Koncrurynus PK, oTkppiBaeT HOBBIE SKOHOMHUKO-IIPABOBBIE BO3MOXKHOCTH JIJISI IIMPOKOTO
ydacTusi ~ OOIIECTBEHHOCTH  Ha  KaXJOM  ypOBHE  YyNpPAaBICHUS  TOCYHapCTBOM,  a
HETPAaBUTEILCTBCHHbIE OpPraHU3allMM YK€ JIeJaloT MpPaKTUYeCKHe Iarh B  pealu3aluu
rOCY/IapCTBCHHBIX COLMAIBHBIX 3aKa30B B PA3IMYHBIX cepax >KM3HenesTeabHOCTH olmecTa. B
COOTBETCTBUM C 3a7ayaMH [ JaBbl rocygapcTBa O MOACPHHU3AIMHM CHCTEMBI T'OCYIapCTBEHHOTO
yIIpaBJIeHUS TMepeaada M ACIerHPOBAaHHE YacTH T'OCYAApPCTBEHHBIX (DYHKIMH B OpraHbl MECTHOTO
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