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VJIK 341.8
IMPABOBOI CTATYC ®U3HUYECKOI'O JIMIA KAK CYBBEKTA
MEKIYHAPOJHOT'O YACTHOI'O [TIPABA

Xamuayauna Makka barsiprupeeBna
makka9500@mail.ru
CryneHTka I0pUARYecKOro GakyabTeTa CeUalIbHOCTH MEXKIYHAPOTHOE TIPABO
EBpazuiickoro Hammonansnoro Yausepcutera uM. JI. H. 'ymuneBa, Acrana, Kazaxcran
Hayunslit pykoBoautens — Kapabaes @. XK.

Bonpoc o cyOpekrax mpaBa MMeeT Ba)KHOE KOHLIENTYaJIbHOE 3HaueHHe B 000 cdepe
IIPABOBOI'O PETYJNHPOBaHUA. MEXKIyHapOJHOE YacTHOE IPaBO HE SBISIETCA MCKIIOYEHHEM. B
YCIIOBUSIX COBPEMEHHOI'O PAa3BUTHUS MEKIYHAPOJHOIO COTPYAHUUYECTBA OJHOW M3 OCHOBHBIX 3a]ad
MEXIYHApOJAHOTO YaCTHOI'O IpaBa SBISIETCS pPETYJIMPOBAHHME OOLIECTBEHHBIX OTHOLICHUH C
ydacTHeM (pU3NYECKUX JTHII.

Tepmun «pusznueckue uIa» HOPUMEHSETCd B TIPaKTAHCKOM 3aKOHOJATENIBCTBE M B
MEXyHAPOAHBIX COTJIAIICHUX /U1l 0003HAYCHHMS JII0/IeH KaK CyObEKTOB IpaBa.

B MexIyHapoJHOM 4acTHOM IIpaBe IPa)kKAaHCKO-IIPABOBOE IOJIOKEHUE (U3NYECKUX JINI]
paccMaTtpuBaeTcsi B JBYX AacIEeKTaXx: C OJHOW CTOPOHBI — 3TO OTHOILEHHUS TIOCylapcTBa C
COOCTBEHHBIMHU Tpa)<JlaHaMM, a C APYrod — OTHOLIEHMs I'OCYAApPCTBA C HAXOJALIMMHUCSH HA €ro
TEPPUTOPUM HMHOCTPAHHBIMM TpaXJaHaMu M JuOamMu 0e3 rpaxaanctBa. [1, c. 112]

C nmo3unuu MeXIyHapOoJHOI'O YacTHOTO IpaBa K (PM3NYECKUM JIMIAM OTHOCSTCSA BCE YYACTHHUKH
COOTBETCTBYIOLIMX TPABOOTHOIICHUI HE3aBUCHMO OT MX TPaXAAHCTBA, 3TO MOTYT OBITh
Ka3aXCTaHCKUE TPaKAaHe, IpaXiaHe IPYruX rocy1apcTB U Jinia 0e3 rpakJaHCTBa.

WHocTpanHBIMU TpakJaHAMU TPU3HAIOTCS JIMIA, HE SBIISIONINEC TpaxaaHaMu Pecriyonuku
Kaszaxcran u umeroniye A0Ka3aTelIbCTBa HATMYMS IT'PaXX1aHCTBa MHOCTPAHHOTO rocyaapcrsa. JIumo
0e3 rpaxxaaHcTBa — 3TO JIUIO, HE sBIsIOUIeecs TpaxaaHMHoM PecnyOnmku Kazaxcran u He
HUMEIOIIEE JOKA3aTeNIbCTB HAJIWYUSA TIPAKIAHCTBA HMHOCTpaHHOro rocynapcrsa. K mumnam, B
OTHOIICHUU KOTOPBIX JAECHCTBYIOT HOPMBI MEXIYHAPOJHOT'O YACTHOTO MpaBa, C Y4eTOM Creuu(puKu
UX IPaBOBOTO IOJIOKEHUS, OTHOCATCS HE TOJbKO HMHOCTPaHHbIE TIpaxJaHe, HO M Juia 0e3
rpaXIaHCTBA, OEXKEHIbl, JIMIA, KOTOPHIM MpPEIOCTABISAETCS IOJUTHYECKOEe  yOexuIle,
nepeMeleHHble Juma u apyrue. [1, c. 116]

B cootBerctBun ¢ Koncrurymueii, B Pecnyonuke Kazaxcran mpu3HaIOTCs U rapaHTHPYIOTCS
npaBa M CBOOOJBI YeNOBEKa M TpakJaHMHA, KOTOPbIE NPUHAMIEKAT KaXKAOMY OT POXKICHMS,
NPU3HAIOTCSA AOCONIOTHBIMU M HEOTUY)KIAEMBIMH, OIPENENAIOT COJAEpKaHHEe U MpPUMEHEHHE
3aKOHOB M MHBIX HOPMATHBHBIX MTPABOBBIX aKTOB. [2]

Ha Ttepputopun rocymapcTBa TpeOBIBaHUS WHOCTPAHHBIE TpaKIaHE TOJIb3YIOTCS
OIIpEeJIeIEHHBIMU pekuMaMU. [IpaBoBOI cTaTyc MHOCTPAHLEB, ONpPENEISIOMUNA 00beM UX MpaB U
00s13aHHOCTEH, 0003HAYaETCsI TEPMUHOM "peXUM MHOCTpaHueB". [ MHOCTpaHIIEB YCTaHOBIICHBI
CJIEIYIOIINE BUIBI PEKUMOB:

1. HanuoHanpHBIM pPEXUM - IpearoyiaracT ypaBHUBAHME HWHOCTPAHIEB B IIpaBax u
00SI3aHHOCTSIX C MECTHBIM HacelieHHueM. AOCOTIOTHBIA M TIOJHBIM HalMOHAIBHBIA PEKUM
MHOCTPAHIIaM HE MPEJOCTaBIAETCS HU B OJTHOM TOCYAapCTBE - MO 00IEeMy MpaBUIIy HHOCTPAHHBIC
rpaxkJaHe JIMLIEHbl M30MpaTeNbHBIX IPaB, MpaBa 3aHUMATh I'OCYAAPCTBEHHBIE JOJIKHOCTH. DTO
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SIBIIIETCS OOIICTIPUHATHIM M HE MPEACTABISET COOOW NUCKpUMHUHAIMU. HalmoHANbHBIA PEXUM B
OCHOBHOM YCTaHaBJIMBAETCS B HALIMOHAIILHOM 3aKOHOJIaTEIbCTBE, HO MOXET OBbITh MPEAYCMOTPEH U
B MEX1YHapOAHO-TIPaBOBBIX aKTax. [3, c. 164]

2. CriennanbHBIA PEXKUM - MPENIoyiaraeT HaJelleHne MHOCTPAHIIEB KaKUMH-TO OCOOBIMU
MpaBaMH U YCTAHOBJICHHUE UJISI HUX OCOOBIX OOS3aHHOCTEH, OTIUYHBIX OT MpaB U OOS3aHHOCTEH
MECTHBIX TpaxnaaH. OOLIENPUHATO MNPEJOCTaBICHHE HMHOCTPaHIAaM HAI[MOHAJbHOTO PEeXHUMa B
chepe HDKOHOMHUYECKUX, COIHMAIBHBIX, T'PAKIAHCKO-TIPOIIECCYAbHBIX, TPAXIAHCKUX IPaB;
MPEIOCTaBIIEHNE CHEIHATBHOTO peXuMa B cepe MOIUTHYECKUX, TPYAOBbIX, aAMUHUCTPATUBHBIX,
ceMeiHbIX mpaB. CrennaabHbIA PEXKUM 3aKPETUIICTCS KaK B HAIIMOHATLHOM 3aKOHOIATENIbCTBE, TaK
U B MEXIYHApOJHBIX cCOrjameHusX. JJaHHbIi pexXruM MOXKET HOCUTh HETaTUBHBIN XapakTep, B ’TOM
cllydae OH TMPEACTaBIseT COOOH  COBOKYIMHOCTh MPABOBBIX  OTPaHMUYEHUHM, KOTOpBIC
pacnpoCTpaHsAIOTCA TOJIbKO HA HHOCTPAHIIEB (HApUMep, HHOCTPAHIIbl HE MOTYT OBITh KalUTaHAMHU
BOJHBIX CY/IOB M WICHAMH SKHUITaKeH BO3AYIIHBIX CY/IOB).

CrnenuanbHbBId PeKUM MOXKET MMETh MO3UTHUBHBIA (MpedepeHInanbHbIi) XapakTep, T.C.
WHOCTpAaHHBIC TpaXJAaHE B IEJIOM WJIA TpaXAaHE OTACIbHBIX TOCYAapCcTB 00JanaoT
MIPEUMYIIECTBAMHU B KaKOU-TM00 cdepe nesTeTbHOCTH (0€3BU30BBIN BBHE3/ JKUTENEH TOTpaHUIHBIX
obnacTeld Ha TEPPUTOPHUIO COCETHETO TOCYAAapCTBA, OCCHONUIMHHAS TPUTPAHUYHAS TOPTOBIIA):
"CrneunanpHbple MpaBWia NPUMEHSIOTCS K MMYILECTBY JMaTCKUX, (UHCKUX, HCIAHJICKUX WU
HOPBEKCKUX TPaXKJaH, KOTOPhIE MOCTOSHHO MPOXKUBAIOT HA Tepputopun KoponeBcTBa K MOMEHTY
CMEpTH, KaKk U K COOCTBEHHOCTH YMEpUIMX JHIl, UMEIOLIUX IMOCTOSHHOE MECTO *HUTEJIbCTBA B
Hanun, Ounistaauu, Mcnanaum v Hopeeruu, a Takke B LENSX KOHTPOJIS HEPACIPEAEIEHHOIO
MMYIIECTBA NAaTCKUX, (DUHCKUX, MUCIAHACKUX M HOpBeXCKUx Tpaxmad" (cr. 4 i III 3akona
[IBenuu 0 KOJTU3HAX 3aKOHOB B 00jacTu HaciemnoBanus (1937)). [3, 168]

3. Pexxum HamOosbiiero OJIarompHsATCTBOBAHUS - TPEJACTABISET CO0OM ypaBHUBAaHHE
TpaX/JIaH BCeX MHOCTPAHHBIX TOCYAApCTB B MpaBaxX W OOS3aHHOCTSX JPYT C APYrOM B KAaKOM-TO
orpezeNieHHOW 00JacT Ha TEPPUTOPUM ONpeNesieHHOro rocyaapctBa. IlpaBa u mpuBuIeruu,
KOTOPBIMH TIOJIb3YIOTCS TPa)KIaHe OJHOTO TOCYJapCTBa. Ha JaHHOW TEPPUTOPUH aBTOMATHYECKH
pachpoCTpaHsIOTCA Ha TPakJaH BCEX OCTAJIbHBIX IOCYIapCTB. DTOT PEKUM YCTAHABIMBAETCS B
OCHOBHOM B MEXIYHApPOJHBIX COTJANICHUSX M B HACTOSINEEe BpeMs HMEET TEHACHIMIO K
TpaHchopMaIuy B HaIMOHATBHBIN pexuM.[3, 171]

JItoboli W3 TEPEeYUCICHHBIX PEKHUMOB TNPEANojiaraeT BO3MOXKHOCTH BBEACHHS IO
PaCIOpPSKEHHIO BJIACTEH COOTBETCTBYIOIIETO TOCY/apCTBAa OTPAHUYEHUN W U3BATHH, OCOOCHHO B
Clly4yae IIPUMEHEHUS PETOPCUM.

[Tpu pemeHNN KOJJTU3MOHHBIX BOMPOCOB B 3aKOHO/IATENLCTBE U JOKTPUHE Psijia TOCYAApCTB
IIMPOKO HCIIOJIL3YETCsl MOHATHE JMYHOro 3akoHa ¢usmueckoro umna (lex personalis), koTopsrit
MPU3BaH PETYIUPOBATH BCE OCHOBHBIE BOMPOCHI MPAaBOCYOBEKTHOCTU Takoro juia. Haunbombinee
pacipocTpaHeHUe sl OMPEICNICHUs JAaHHOTO 3aKOHA TMOJYyYWIO MPUMEHEHHE MPUHIUIA 3aKOHA
rpakaanctBa Jsmna (lex patriae) B ®PIT, ABcrpum, Wrtamuu u Apyrux €BPONCHCKHX CTpaHax.
Onnako B CIIIA, AHMMM ¥ MHBIX CTpaHax «OOILEro mpaBay, a TakXKe B HEKOTOPBIX APYIHX
rocy/lapcTBaxX HCIOJIB3YIOTCS HE MPUBSI3KU K 3aKOHY TpakJIaHCTBA, a MPHUBSA3KAa K 3aKOHY MecTa
xurtenberBa (lex  domicilii) umm ke  cmemannbie  cucteMbl. OJHAKO B OTHOIICHHU
MPaBOCIIOCOOHOCTH M JIEECIIOCOOHOCTH (PU3MUECKOTO JIUIA, COTJIACHO 3TOMY 3aKOHY, PUMEHSECTCS
IIpaBoO rOCy1apCcTBa MECTa XKUTEJIbCTBA JAHHOTO JnLa. [4, c. 90]

NHocTpaHipl HAXOAATCST B "IBOWMHOM NOAYMHEHUHU'", TOAYMHSIOTCS ABYM pPa3jIMYHBIM
HavajaM - TEPPUTOPUATBHOMY (FOPUCIUKIINS TOCYAApCTBA MPEOBIBAHMS) U IKCTEPPUTOPHAIEHOMY
(ropucouKINS rocyAapcTBa rpaxaancTsa). OOIIEeNpU3HAHO, YTO MHOCTPAHEH MOXKET BBIMOJHATH
O0SI3aHHOCTH WJIM TIOJh30BaThCS TPaBaMU, COOTBETCTBYIOIIMMHU €r0 HAIIMOHAIBHOMY IIPaBy,
TOJILKO B TOM Mepe, B Kakoil O3TO HE MPOTUBOPEUYUT CYBEPEHUTETY, OE30MACHOCTH U
3aKOHOJATENBCTBY TocynapctBa npeObBaHus. [lomokenne wuHOcTpanineB B Kazaxcrane
onpenensercs, npexae Bcero, Koncrurynueit Pecnyonmku Kazaxcras.

CornacHo KoHcTuTynmu, MHOCTpaHIIL U JIMla 0e3 rpa)kIaHCTBa MONIb3yI0TCs B Pecriybnuke
Kazaxcran npaBamu U cBoOOJaMH, a TakKe HECyT OOS3aHHOCTH, YCTAaHOBJIEHHBIC Ui Ipa)KAaH,
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€CJIi MHOE He mpeaycMoTpeHo KoHcTutymuen, 3akoHaMu U MEKIyHapOJHBIMU JoroBopamu (1. 4
ct. 12). [2] K OCHOBHBIM 3aKOHOJATEIBHBIM aKTaM, OMPEICISIONIMM IPABOBOE ITOJOKCHHE
MHOCTpaHHBIX rpaxaaH B Kazaxcrane, Hapsany ¢ Koncrutynueid, otHocutcst 3akoH PecnyOnuku
Kazaxcran ot 19 utonst 1995 rona «O npaBoBOM MOJI0KEHUH WHOCTPAHHBIX TpakaaH B Pecriydnnke
Kazaxcran».

Kazaxcranckoe 3akOHOJATENbCTBO MCXOAMT U3 CJIEAYIONIMX OCHOBHBIX MPHUHIIMIIOB
MIPABOBOTO TOJIOKEHUSI MHOCTPAHHBIX TPAKIAH:

1. WNuocTtpannsie rpaknane B Pecmy6nuke Ka3zaxcran umeror Bce mpaBa U cBOOOJBI, a
TaKk)Ke HECYT BC€ OOS3aHHOCTH, YCTaHOBJICHHbIE KOHCTHTYyIHEH, 3aKOHAMU U MEXKTyHAPOIHBIMH
noroBopamu Pecriybnuku Kazaxcras.

2. WNuoctpannsie rpaxgane B Pecnybnmke Kazaxctan paBHBI mepes 3aKOHOM,
HE3aBHCHUMO OT UX IMPOUCXOXKACHUS, COLUUATBHOIO M UMYIIECTBEHHOTO MOJIOKEHHUS, PAacOBOM U
HAI[MOHATILHOW TMPUHAIICKHOCTH, TOJa, 00pa3oBaHUs, S3bIKA, OTHOIICHUS K DPEIUTHUH, POoJa H
XapakTepa 3aHsITHH.

3. Hcnonb30BaHWe WHOCTPAHHBIMU TPakJIaHAMU CBOMIX MpPaB M CBOOOJ HE JIOJDKHO
HaHOCUTH yniepO untepecam Pecnybonuku Kazaxcran, mpaBaM U 3aKOHHBIM MHTEpECaM €€ IpaxaaH
U JIpyruxX JHI W HEOTACIUMO OT HCIONHEHUS WMH OOS3aHHOCTEH, YCTaHOBJICHHBIX
3aKkoHomarenbcTBOM Pecyonmku Kazaxcran. [5]

[TonoxxeHust 0 mpaBax UHOCTPAHIIEB COACPIKATCS B PA3TUIHBIX MEXKAYHAPOIHBIX TOTOBOPaX,
3akmoueHHbIX Pecrybnukoit Kazaxcran ¢ Apyrumu ctpaHamu (TOProBBIX I0TOBOpPax, KOHCYJIbCKUX
KOHBEHIIMSX, JOTOBOpPaxX O MPaBOBOW MOMOIIH, MO BOMPOCAM HAJIOTOOOIOXKEHHS U T.A.). B aTux
aKTax 3aKpeIuvlsieTcsl ypaBHEHHWE WHOCTpaHIeB B mpaBax Jubo ¢ rpaxnaHamu Kazaxcrana
(mpenocTaBiIeHUE HAIMOHATBLHOTO PEKUMA), TMO0 ¢ TpakaaHaMu JIF0OOTO JIPYroro rocynapcTaa, ¢
KOTOPBIM 3aKJIIOUEH JI0rOBOP Ha aHAJOTHYHBIX YCIOBHUSX (IIPEIOCTaBICHUE PEKUMA HAaUOOJIBIIErO
OnaromnpusTcTBOBaHus). [6, €.113]

[IpoGnema MEXIyHAPOIHOM TPABOCYOBEKTHOCTH (DU3UYECKUX JIUI] HUMEET JaBHIOIO
TPAIUILIUIO B IOPUAMYECKON iuTeparype. 3a MHAMBHUIOM JOBOJHHO JABHO MPU3HAETCS KAueCTBO
MEXIYHApOAHOH MPaBOCYOBEKTHOCTH, YTO AapTryMEHTHUPYETCS BO3MOKHOCTBHIO IPUBIICYECHHUS
(U3MYECKOTO JIHIA K MEXIYHAPOJAHONH OTBETCTBEHHOCTH, OOPAIIEHUS B MEXIYHAPOIHBIC OpraHbI
3a 3alIUTOI CBOMX MPaB U IPYrUMH (aKTOpaMu, 3aTparuBaromuMu (GUrypamnuio Gu3nueckoro Juia
KaKk B MOKIYHApOJHOM IyOJMYHOM, TaK W B MEXKIYHApOAHOM dYacTHOM Impase. [7, C. 63]

PackpriBasi cyiiecTBO paccMaTpuBaeMoil KaTeropuy, MHOTHMHU aBTOPaMH MOJYEPKHUBAETCS, YTO
CYTh TpPaBOCIMOCOOHOCTH HE MpPaBO, a HMMEHHO COLMAIBHO-TIPABOBAasi CIIOCOOHOCTH Juua. B
MIPOTUBOBEC TAaKOMY ONpPENEJICHHUIO BBICTYHNAeT MHEHHE, YTO MPaBOCIOCOOHOCTh JOKHA OBITH
orpezeNieHa UMEHHO KaK IOpUANYECcKas BO3MOKHOCTh, TO €CTh MPEAYCMOTPEHHAs HOPMaMHU TIPaBa.
[8, c. 54]

OTBeT Ha BOMPOC, SBISCTCA U UHANBHUI CYOBEKTOM MEXKIYHAPOJHOTO MpaBa, 3aBUCUT OT
TOTO, KaKUMU XapaKTePUCTHKAMHU 3TOT CYOBEKT JOJDKeH oOmajnaTh. Eciau cuumTaTh, 4TO CyOBEKT
MEXIYHapOAHOIO IpaBa - 3TO JIMIO, HA KOTOPOE PACIpPOCTPAHSAETCS ACHCTBHE MEKIYHApPOIHO-
MPaBOBBIX HOPM M KOTOPOE JaHHOTO poOJa HOPMBI HAAENAIOT CYOBEKTUBHBIMHM IpaBaMU H
00sI3aHHOCTSIMU, TO HHIUBU]I, 0€3YCIIOBHO, SIBIIICTCS CYyOBEKTOM MEKIYHAPOTHOTO MPaBa.

CTOpOHHUKHN JTaHHOW KOHIIETILIMU CCHUIAIOTCA, MPEXJE BCETro, Ha TO, YTO MEXAYHAPOIHOE
MPaBO U MEXAYHAPOJHOE YACTHOE IMPaBO HEMOCPEICTBEHHO CO3MAIOT IS WHIWBUIA TIpaBa H
00513aHHOCTH.

C npyroii CTOpOHBI, B CIIy4asx, KOrja CyOBEKT MEXKIyHapOJHOTO YaCcTHOTO IIpaBa
ONpejeNnsieTcss Kak JIMIo, peanus3ylollee CBOM MpaBa M OOS3aHHOCTH B OTHOIIEHHUAX C
WHOCTPAHHBIM DJIEMEHTOM, CYOBEKT HE MMOTCHIMAIbHO OCYIIECTBISCT, a HA JaHHBIA MOMEHT
BPEMEHH pealu3yeT CBOM IpaBa U HECeT 00S3aHHOCTH. TO €CTh — MOTEHIHAIbHO 00JIaJaronIHii
MEXyHAPOAHOM MPaBOCTIOCOOHOCTHIO HE SIBISIETCS CYyOBEKTOM MEXIYHAPOAHOTO YaCTHOTO MpaBa,
€ClIi OH HE pealiu3yeT JaHHYI0 IPaBOCHOCOOHOCTh. MHOIHE YdeHble MEXKIyHApOJIHOTO MpaBa
BBOJST TMOHSTHE «aKTOpa» WU JEHCTBYIOIMIETO CYOBEKTa, KOTOPOE TMOIXOAWT JJisi JTaHHOTO
MOHUMaHUS (PU3UUECKOrO JIMIIA KaK CyObEeKTa MEKIyHapOJHOTO YACTHOTO MIpaBa.
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