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CEKIUA 11
IOPUINYECKHUE HAYKH

VK 341 (091)
JKU3Hb U JEATEJIBHOCTb PUMCKOI'O FOPUCTA VJBIIUAHA

AOapaxmaHn Aligana
aidana 98 11@list.ru
cryneHntka 1-ro kypca FOpuaudeckoro dakynsrera EHY um. JI.H.I'ymunena,
Acrana, Kazaxcran

Hayunsit pyxoBoaureins — Tienuna [llonmnan Bansepesna

KOpucnpynaennus, mo onpeneneHuo Y IblHHUAHA, ecTh divinarum atque humanarum rerum
notitia, justi atque injusti scientia (3HaHHE OOXCCTBCHHBIX W YEJIOBEUSCKUX [, HayKa O
CIpaBeJIMBOM M HECHpaBeNIMBOM). B mepBoil wyacTu 53TOro onpeaenaeHus MHpOSBISIETCS
MHUPOCO3€pIIaHUE IOCIeI0BaTeNsl CTOMYECKOH CHCTEMBL: BCEOOBEMIIIOIIUN 3aKOH MPHUPOJbI
IIPOHMKAET U B 00J1aCTh IpaBa.

3HadyeHue YbIHMaHa, KaK I0pUCTa, ObUIO BETUKO.

B xomekce FOcTMHMana K €ro MMEHHM NPWIATAIOTCS SIUTETHI summi ingenii vir, vir
prudentissimus ; 3akoHOM 426 T. OH OBLI BKJIIOYEH B 4uCiIO Tex st fopuctoB ([ail, Ynbnmas,
[Tanunuan, [1aBen u Moaectun), responsa KOTOpbIX ObUIM 00s13aTeNbHbI i cyael. [lo Hac nomm
29 tutynoB ero kauru «Liber singularis regularum» — y4eOHuKa, HAMCAHHOTO, TO—BUANMOMY, IO
TOMY K€ Iu1any, Kak u «MHctutyuun» ['as. B Jlurectax MHOro ¢pparMeHTOB YiblHaHa IO CaMbIM
pa3HoOOpa3HbIM topuarueckuM BorpocaM. CoBOKyHHOCTh MX (2462) cocTaBisieT OKOJIO TpeTu
BCEro cozepkanus [1aHaeKT; o KOJIMYECTBY BBITMCOK U3 €r0 COUMHEHHUH YIIbIIMaH 3aHUMAeT B HUX
nepBoe mecto [1].

[IpaBo penuTcs VYabNMaHOM, IO NPUPOAE HOPM, €ro COCTABJIAIOLUIMX, HAa TPU poJa:
OOHMMaeT BCE >KHMBBIE CYIIECTBA, KAacaeTcsl IHUINb JIIOJEH, OTHOCHUTCS JHMIIb K W3BECTHOMY
MOJTUTHYECKOMY 1IEJIOMY

Wnest BCeoObEMITIONIETO, BCEAOBICIONIETO 3aKOHA TPUPOJIBI, HOPMBI KOTOPOTO JIeXKAT BHE
YeJI0BeKa, BHE €r0 BOJU M YCMOTPEHHS, COCTaBJSIET Ty OCHOBY, M3 KOTOPOTO MCTEKIIO MOHSTHE
PUMCKHX IOPUCTOB O jus naturale.

Praecepta juris gentium — oGHHMarOT COOON HOPMBI, CBOMCTBEHHBIE TOJBKO JHOAAM B HX
B3aUMHBIX JIpYT K Apyry oTHomeHusx (hoc solis hominibus inter se commune sit). KomOunanuei
praecepta jus naturalis u juris gentium oOyclaBIMBAaeTCsl TEOPETHUECKUH B3IMAA YJbIHMAaHA Ha
MHCTUTYT pabcTBa. [TokmoHHUK cToMYecKkol (riiocouu, MOCATHYBIIEH JTake Ha TOCYAapCTBEHHOE
HAYajso BO WMS KOCMOIIOJIMTH3MA, HA3bIBABIIEH KakKIOTO YEJOBEKAa TIPa)kIaHMHOM BCEro oOrbis
terrarum, YbpnuaH He MOT ObITh YOKJIEHHBIM CTOPOHHUKOM padcTBa. Jure naturali, — rOBOpUT OH,
— omnes liberi nascerentur (1Mo €CTECTBEHHOMY 3aKOHY BCE POXKIAIOTCS CBOOOJHBIMHU); B 30JI0TOM
BEKe, IPEALIeCTBOBABIIEM COIMAIbHON >KHM3HH, paOCTBO He cymiecTBoBaino. OJHAaKo pabCTBO
NpU3HABAJIOCh B PUMe 1 BO BCeX JPYrux COBPEMEHHBIX YIBIIMHUAHY FOCYAApPCTBAX; 3TO ObLT (axT,
C KOTOPBIM HaJI0 OBIJIO CUUTATHCS.

JIOBOJILHO MHOTOYMCJIEHHBIE, 1[I0 BMECTO C TEM OTPBIBOYHBIE M HPOTHBOPEUHBBIE
YIIOMHHAHUS 00 YIbluaHe, JOLIEANIEe O HAC B Pa3HOPOAHBIX M HE BCErJa IOCTOBEPHBIX TPYAAX
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AHTUYHBIX aBTOPOB, MO3BOJISIOT BOCCTAHOBUTH JIUIIL OTJENbHBIE BeXU OHorpaduu 3HAMEHHUTOTO
IOpUCTA U TOCYAAPCTBEHHOTO JAesTens 3noxu Ceepos [2].

Ponuiics B ropone Tup. Ilo mpoucxoxaennro Ynenuad Obut punukwiiiieM. CBOIO Kapbepy
Hayal aceccopoM (COBETHHKOM) mpu mperope. Ilociie 3Toro Bo3riaBisiii BEAOMCTBO MPOIICHUH B
umInepaTopckoit kanuensapun. B 205 roxy Haznauen aceccopom npu npedekre [lanuanane. Iocne
storo mpu umneparopax Kapakamie u ['enunorabane 3aHuMan AOKHOCTH MpedeKTa aHHOHBI
(KOHTPOJIMPOBAJ MOCTABKU MIICHUIIBI B PUM) U HauaabHUKA UMIIEPATOPCKON KaHLEISPUU.

JlutepaTypHas AeSITENbHOCTh YIIbIIMAHA, KAaK U MPOUYUX PUMCKHX IOPUCTOB, OTJIMYAJIACH,
IJIaBHBIM 00pa3oM, JK3eTeTHUYECKHMMM  XapaKTepoM, Oblla HampaBjieHa Ha I1eiau supplendi,
corrigendi, adjuvandi juris civilis, Tak Kak B UMIEPATOPCKHIA TEPUOJI POJIb TpeTopa
pecry0iaMKaHCKUX BpeMEH mepenuia K ropuctam. B III B. H. 3. yMCTBEHHbIE HHTEPECHl PUMCKOTO
00I1IecTBa BpaIIIKCh INIABHBIM 00pPa30M OKOJIO PAa3IMYHbIX (HIOCO(CKUX YUEHUH, MepenenuxX B
Pum u3 I'pennn. @unocodekne n 3TUYECKHE Havyaja 3aMETHBI U B BO33PEHUAX YJIIbIIMAaHA Ha MPaBo.
CnoBo jus (ImpaBo) OH ITHMOJIOTMYECKH BBIBOJMT M3 CIIOBa justitia (crpaBemIMBOCTB; est autem a
justitia appellatum).

Camas cipaBeiTUBOCTS (justitia) est constans et perpetua voluntas jus suum cuique tribuendi
(mocTosiHHAsE U HEM3MEHHAas BOJIS BO3JjaBaTh KaXI0My CBOE), a mpaBo (jus) est ars boni et aequi.

Omnpenenenue npasa, B €ro 0OBIKHOBEHHOM IEPEBOJE — «IIPABO €CTh UCKYCCTBO J0OPOTO U
CTIPaBEIIIMBOTO» — JAAET MPsAMOE yKa3aHUE Ha TO, YTO MPABO JOJDKHO OBITH COTIIACOBAHO CO CBOMM
STHYECKUM MacIiTaboM, COOTBETCTBOBATh HPABCTBEHHBIM NPUHIMIIAM CBOETO BPEMEHU H HE
OTCTaBaTh OT HETO.

[Tpu umneparope Anekcanape Ceepe Yiabnuad B Mapte 222 roja CTaHOBUTCA MpedeKToM
aHHOHBI, a B Jekabpe Toro ke roaa mnpedexrtom mperopus. CHayala OH HUCHONHSII CBOU
00s13aHHOCTH BMecTe ¢ AByMs Kojuieramu — @naBuanom u Kpecrtom, HO Bckope o0a oHHM ObLIU
Ka3HEHbl O OOBHHEHHMIO B 3aroBope. Takum o0pa3oM VYibNHaH OCTaJCS €IWHCTBEHHBIM
npegextom. OH umen Oo0ibIIOe BIMSHHE Ha Mojojoro ummepatopa Jlomunus [lomuinuana u
MIOJTL30BAJICS] TIPH UMITEPATOPCKOM JBOPE OOJIBIIMM yBa)KEHHEM U BIUSHUEM. ETO y4eHHKOM ObLI
I'epennuit Monectun. Bo Bpemsi ouepeHbIX UHTpUT NpH ABope Jlomuuus Yiabnuad Obul yOUT B
228 rony [3].

3a cBoIO kM3Hb Yibnuad Hanucai 30 TpakTatoB 00beMoM B 250 TOMOB.

Paciser nuTtepaTypHOi U IOpPUANYECKON NESTEIBHOCTH YIblIMaHa MPUXoAuTcs Ha 211-222
rogsl. OCHOBHBIM IOPHAMYECKUM MpOU3BeaeHHEM YbnuaHa sBiusercs Liber singularis regularum,
KOTOpBIM ObUT MOCTpoeH mo mpuHIMny «MHCTUTYIMI» apyroro usBecTHOro opucra [as. Ha
TBOPUECTBO YIJbIHaHA, a TakKKe HAa €ro MBICIM O IMpaBe, 3aMETHOE BIHSHHUE CKa3alld HJeU
crounusma. B 426 romy wumneparopom BaneHTuHMaHOM TpyAbl YibIMaHa PU3HAHbI
00s13aTeNbHBIMU HAPSTY C TPYIaMHU IISATH APYTHX BBIAAIOIIUXCS PUMCKUX FOPUCTOB.

VYbnuaH IeNuT MpaBo Ha TPH BUJA:

EcrecTBeHHOE MpaBoO, KOTOPOE OXBATHIBAET BCE )KHUBHIE CYIIECTBA.

[TpaBo HapoOAOB, KOTOPOE KACAETCS TOIBKO JIOACH.

['parxaHckoe npaBo, KOTOPOE OTHOCUTCS K U3BECTHOMY HOJUTUYECKOMY IIEJIOMY.

Oco0oif BHUMaHHE YJbMHAH YAETSUT MPUHIUIY CIPABEIIMBOCTA B IpaBe M CYACOHBIX
OTHOIICHUSIX.

VYinpnmaH cuuTan MpaBo BceoOlnee, OOBEKTHBHOE, HAaxXOsIleecss BHE BOJHM YEIOBEKa,
TJIaBHBIM 3aKOHOM Tpupoabl. HOpucnpyneHnus, B TOHUMAaHWU YJbIIHAaHA, — OTO 3HAHHE
00’KECTBEHHBIX U YEIIOBEYECKUX JIEIT, HAyKa O CIIPABEITABOM M HECTIPABEIITMBOM.
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B ocHoBaHume neneHus mpaBa Ha 4YacTHOE M INyONMYHOE YJbIHMHUAH KJaJeT IMOHATHE
MHTEPECA; YTO KIOHUTCS K MOJb3€ FOCY1apCTBa, MPECTABIIAET U3BECTHBIA HHTEPEC ISl COCTOSTHUS
PUMCKOTO TOCYAAapCTBa, TO OTHOCHTCA K 00JacTW MyOJIMYHOTO, BCE, YTO KJIOHHUTCS ISl TOJb3BI
OTJIENBHBIX JIFOJIEH — K cepe 4acTHOTO MpaBa. BhICOKON HPaBCTBEHHOW YHMCTOTON U T'yMaHHOCTHIO
ABIIIAT MHOTHE (parMeHTHl YIJBIMHUAHA; Hayalla YUCTO ITHYECKUE YacTO MOJCKA3bIBAIOT €My
paspellieHue FOPHIMYECKUX BOIPOCOB. YenoBeyeckas NpUpOJa, OJMHAKOBas y BCEX JIOICH,
HE3aBHCHMO OT MX COLIMAJIBHOIO IIOJIOKEHUS, BHYIIAET YJIBIIMHUAHY MBICIb O TOM €CTECTBEHHOH
CBSI3U, KOTOpasi 10JKHA ObITh MEX]ly BCEMH JIFOAbMHU.

He menee BecombIM ObLT BKJIaJ YiblMaHa B pa3pabOTKy HOBBIX HETPAJAULMOHHBIX KAHPOB,
HEMOCPEJICTBEHHO CBSI3aHHBIX C HYK/IaMU HapOXKaaromeics: Oropokparuu [4].

C cepenunbl Il B. H.3. NOSBISIIOTCS OTAEJIBHBIE TPAKTAThI, IOCBALICHHBIE BOECHHOMY,
(buCKaIbHOMY, YTOJIOBHOMY ¥ aIMHUHHCTPATUBHOMY IIPaBY.

Hauunas c¢ smoxu CeBepoB MOXHO TOBOPUTH yke O (DOPMHPOBAHUU COOTBETCTBYIOIIUX
xaHpoB. Ocoboe 3HaueHue uMesna pa3padoTKa aJMHUHUCTPATHBHOIO IpaBa, KOTOPOE BEAET CBOE
Hayano oT Tpakrara Benynes CarypuunHa «O06 oOs3aHHOCTSX» (MM U «O JOIDKHOCTHY)
IIPOKOHCYJIa» (B UETBIPEX KHUraX), CO3AaHHOr0 0KoJI0 cepeannsl 11 B. H.3.

Heckonpko mno3nHee, Buaumo npu Mapke ABpenuu, Obul HalMCaH TpakTaT YJIbIMS
Mapruemna «O0 o6s3anHOCTSX KOoHCynay. [lpu CeBepax BO3HHMKAaeT OOIIMpHAs JHTEpaTypa IIo
aJIMMHHUCTPaTUBHOMY IIpaBy: IPOMU3BEACHMS, IOCBAILIEHHbIE OOS3aHHOCTAM MAarucTparos,
MPOMArucTpaToB ¥ YMHOBHUKOB PAa3IMYHOIO paHra, Ha4MHas OT mpedeKTa ropoja W BIUIOTH IO
CKPOMHBIX COBETHUKOB (accecopoB). [lo Hac momum ¢parMeHTHI 16 TpaKTaToB TaKOro poja,
CO3/IaHHBIX CEBEPOBCKMMM FOPUCTAMU BOCEMb U3 HUX NIPUHANJIEKAT YIIbIIUAHY.

B I xHure naBanuch peKOMEHJALMM, KACAIOLIMECS IYTEIIECTBUS M BbE3Jla B IIPOBHHIIUIO,
Ha3HAYEHU JieraTa U olpeJiesIeHus ero 00s3aHHOCTEeH

Bo II kHure peus nuia 06 o0be3ae NPOBUHLMU 1O CyIeOHBIM OKpyram. B cBszu ¢ 3TuM
olpezessanach IOPUCAMKIUSA IPOKOHCYJIA M XapaKTEpU30BAICSH IOPSINOK TPakJIaHCKOIO
cynonpou3BoAcTBa. [lomyTHO gaBaiuch peKOMEHIAINH, KaK BeCTH ce0sl Tpu 00be3/1€ MPOBUHIIUU U
BO BpeMs Cy/I€OHBIX 3aCE€AaHUH.

B III-V kHurax peys nuia 0 MyHHIMNAIBHBIX Jeiax. PaccmarpuBaiics mopsIoK 3aMenIeHUs
ITOYETHBIX JOJDKHOCTEM M pacupenesieHus NOBHHHOCTEW W noaareil. B VI kHure tpakToBayimch
OTIENbHBIE BONPOCHl TPAXKJAHCKOIO TIpaBa, — B YAaCTHOCTH, O BBEIECHUU BO BIAJICHUE
HacJIeICTBEHHBIM UMYILECTBOM U 00 OTIycKe paboB Ha BOJIIO.

B VII-X xnurax pasOupaquch IOJHOMOYUS HaMECTHHKA, CBS3aHHbIE C OXpaHOH
obmecTBeHHOro mopsaka. CHavana peuyb [ula 00 YrOJIOBHOM CYIONPOM3BOJCTBE, KOTOPOE
tpaktoBaioch B cBs3u ¢ «Lexluliaiudiciorumpublicorumy» , 3arem pa30upamuch 3aKOHBI,
MOCBSIIEHHbIE TOCYAAPCTBEHHBIMU YTOJIOBHBIM MTPECTYIICHUSIM.

K VIII-IX xHuram oTHOCATCA TakXke (parMeHThl, KacarolIuecs HKCTPAOPIAUHAPHOTO
CYJOTIPOU3BO/ICTBA U COOTBETCTBYIOIIUX MPECTYIIICHHUH.

B VIII kuure 6omb110i pa3aen ObUT yaesneH A0IpocaM MoJl IBITKOH, B kH. [X—X — peus 1mi1a
0 BHJIaX HaKa3aHUM U MOPSJKE UX Ha3HAueHUs [5].

O3HaKOMMBILIHUCH U MPOAHAIN3UPOBAB OCHOBHBIE Pa0OTHI KIACCHYECKOTO PUMCKOTO IOpPUCTa
Jomunus Yiapnuasa, s MOTycKa3aTh, YTO OH BHEC OU€Hb OOJBIION BKJIAJ B CTAHOBJICHHE PUMCKON
IOpUCHIPYACHUINU. B CBOMX COUYMHEHMSIX, HATMCAHHBIX B TPAAUIIMOHHBIX KaHpax KoMMeHTapueB «K
Cabuny» n «K DaukTy» , OH coOpall, CHCTEMAaTH3UPOBA M M3JIOKWI B TIPOCTON U SICHOU (popme
MHEHUSI HanboJjiee aBTOPUTETHBIX PUMCKHX IOPHUCTOB TOYTH MO BCEM BOIPOCAM LMBHIBHOTO U
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MPETOPCKOTO TpaBa. ITO JIEHCTBUTEIBHO KOJIOCCAIBHBIM TPYJ, KOTOPBIA 3aCITyKMBAeT 0CO0OTO
BHUMAHMUA.

Takxe cpeau ero pabOT 3aciyKMBAIOT BHUMAHHS TPAKTAThl, MOCBSIICHHBIC BOCHHOMY,
(bucKaIbHOMY, YTOJIOBHOMY U aIMUHHCTPATUBHOMY IIPaBYy.

Hawnb6onee BHUJHBIMH pa60TaMI/I B 3THUX OTpacCiiaX, B YaCTHOCTU IO aIMUHHUCTPATUBHOMY
MpaBy, ABJSAIOTCS TpakTaThl «O0 00s13aHHOCTAX KOHCYIa» U «O0 00513aHHOCTSIX TPOKOHCYIay.

[loxBoxs uror, cieayeT OTMETHUTH, UTO Y JIbITHAH OBLT 3HAMEHUTOH (UTYpOil cBoero BpeMeHu. [ oBops
YECTHO, TO HE TOJILKO CBOET'O BPEMEHH, HO U B HaIIIE BpeMsI JIIOIU MTOMHST U 3HAIOT ero. M 3To, HaBepHoe,
camas JTy4Iiasi Harpaja Jjisi YJibliuaHa, ObITh He 3a0bITHIM, )KHTh BEYHO, ITYCTh TOJILKO U B ITAMSITH JIFOJICH.
[IpocTo HEBO3MOKHO HE OLIEHUTH JIEATENFHOCTD YIIbITHaHa, HEBO3MOXKHO ITPOCTO HE CUUTATHCS C HUM, C €T0
paboTtamu, ero U3pEeUeHUSIMHA, KOTOPBIE OH B CBOE BPEeMs HAIKCall B OOJBIIIOM KOJIMIECTBE.

KomMmeHnTapun Yibpnuana Mbl MOXKEM HAWTH BO BCEX HamOOJee BXKHBIX JIOKYMEHTaX TOTO

BpEeMEHH. YIIbIIMAH MpPo/Ieia KOJIOCCaIbHYI0 paboTy 3a CBOIO *ku3Hb. [IpocmarpuBas ero paboThl,

CMOTpSI Ha UX MHOXKECTBO, YAUBIISCIILCS, KOTJ]a OH BCE yCIIEBAJI, 3aHUMAJICS JIU OH YEM—TO KpoMe

pabotel. Ho, 4TO MOXHO CKa3aTb MOYTHM HaBEpHSKA, YJbIHUAH JIOOWI JAeN0, KOTOPHIM OH

3aHHUMAJICS, MOKHO CKa3aTh, OH MOCBSTHII FOPUCTIPYICHIIUN KU3Hb.

MpbI TOUHO HE 3HaeM, KakoBa MPUYHMHA TOTO, YTO OH CTal OPUCTOM, HO MBI TOYHO 3HAEM,
4TO B CBOEH cpepe AeITeTbHOCTH OH ObLT He3aMEeHUM. BakHO OTMETUTH U TO, UTO YJIbIIHMAH HAPSAY
¢ Apyrumu ropuctamu [IpeBHero Puma BHEC HEOIICHUMBIH BKIIA]] B Pa3BUTHE FOPUCTIPYICHIINH, KaK
JIPEBHEPUMCKOM, TaK M COBPEMEHHOM, BeIb COBPEMEHHAsI IOPUCTIPYICHINS Oa3upyeTcsi UMEHHO Ha
JPEBHEPUMCKOH [6].

VYnbrnuad ObUT OTHUM U3 CaMbIX 3HAYMMBIX IOPUCTOB. YIIBIIHAH, KAK OTMEYAETCS] BO MHOTHUX
KHHUrax, ObLJI OYeHb IUIOJOTBOPHBIM YEIOBEKOM, HE 3psi K€ TOJbko B Jlurectax ogHa TpeThs
KOMMeEHTapueB Oblila HamucaHa YienuaHoM. Hemnb3s ckazaTh, uro 0e3 YiblinaHa JApeBHEPUMCKAs
IOpDUCIIPY/ICHLIUA HeMorja Obl CyIIecTBOBaTh, HO, TOXalyi, 0e3 ero KOMMEHTapUeB
JPEeBHEPUMCKHE JOKYMEHTBI MOTEPSIN Obl MHOTHE BaXKHBIC TYHKTHI.

Crnemyer OTMETHTbH, YTO KM3Hb YJIbIIMAHA IMpOIIIa HE 3ps. 3a CBOIO JKM3Hb OH HAIMCal
MHOECTBO paboT, BHEC HEOIIEHUMBIN BKJIaJl CBOUMH pabOTaMHU M YBEKOBEUEH B MAMSTH TOTOMKOB.
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