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VK 341.1
EBPOIIEMCKHI CY ]I 11O IPABAM YEJIOBEKA

BaiicakanoB Acert PyciianoBu4
Aset_Baisakalov_95@mail.ru
Crynent 3 kypca criermanbHocTd «5SB030200 - MexmyrapoaHoe mpaBoy I0PUIHYECKOTO
¢akynsrera EHY nm. JI.LH. I'ymunesa, Acrana, Kazaxcran

Hayunsrii pykoBogurens — noktop PhD, crapmmii nmpenogaBarens kadeapsl
Mexnynapoanoro npasa Kymukmaesa M.K.

Heo6xonumo Hayatk ¢ TOTo, YTO OHOW U3 CaMbIX aKTyaJbHbIX IPOOJIEM I YelIOoBeuecTBa Ha
IPOTSDKEHUU Y)K€ MHOTUX BEKOB SIBJIIETCS] HapyIllleHUe IpaB M cB00O yenoBeka. CTOUT OTMETUTH,
YTO 32 BECh IEpUOJ Pa3BUTHs, IpaBa YEIOBEKa IMpeTepreny IupokoMaciTaOHble u3MeHeHus. K
OOJIBLIIOMY CYACThIO Ha CErOJHSIIHUN J€Hb Mbl MOXKEM HaOJIOaTh NPU3HAHUE €CTECTBEHHBIX,
OCHOBHBIX IIpaB Y€JIOBEKA, TAKUX KaK IPaBO Ha KU3Hb U MPaBO HA IOJIHYIO HEPUKOCHOBEHHOCTb
au4HOCTH. Benp Korma-to gake camble OCHOBOIIOJIAraroliue IpaBa U CBOOO/IBI YEJIOBEKAa HE UMENIU
KaKoro Ju00 MpU3HAHHUS.

3 centsa0pst 1953 rona Berynuia B cuity EBpornetickas KoHBeHITHS 0 3aIuTe mpaB 4eIoBeKa U
OCHOBHBIX CB0O0OOJI, HMMEHHO OHAa BBICTYIMJIa B KayeCTBE OCHOBBI JUUIsl CO3JaHMs NPaBOBOWM Oa3bl
Espomnelickoro Cyna no npasaM yenoBeka. Otcrona cienyet, uro EBpomneiickuit Cyn nmo mpasam
YeJI0BEKa, 3TO OpraH CO3/JJaHHbIN BhIlIe yka3zaHHOW KoHBeHLMeH ¢ 1enbio obecreueHus: Mpu3HaHus
00s13aTeNbCTB, KOTOPBIE BHITEKAIOT U3 Hee. C MOMEHTa BCTYIUICHUs JaHHOM KoHBeHIMU B cuity ObLI
CO3/1aH 0COOBIM MEXaHW3M 3alIUTHI TIpaB yenoBeka. [1]

EBponeiickuii Cyn mo mnpaBaM denoBeka Obul yupexnaeH 21 suBaps 1959 roma, ero
MECTOHAXOX/IeHueM sBisercs J(Bopen npas yenoseka B CtpacOypre. BaxHo yuyuThiBaTh TOT (akKT,
YTO KaHAWJAAThl Ha JIOJDKHOCTH CyA€d HW3HAYaJbHO MPEACTABISIOTCS COOTBETCTBYIOLIUM
IIPABUTEJICTBOM, IPH BCEM OSTOM CyAbHM TMOJB3YIOTCS QAOCONIIOTHONW HE3aBUCHUMOCTBIO MpU
BBINTOJIHEHUHM CBOMX O00sf3aHHOCTEH, a TaKkke HE NPONaraHIupyloT HHTEPECHl TOCYAapCTB €ro
BBIJIBUHYBIIETr0. BakHO MOAUepKHYTh, YTO (DYHIAMEHTOM OpraHU3aluu M (QYHKIHOHUPOBAHUS
EBponeiickoro Cyza 1o npaBam 4enoBeka Kak ObIJIO CKa3aHO BhbIlIe siBisieTcst KOoHBeHIMS 0 3amuTe
IIpaB 4eJ0BeKa M OCHOBHBIX CBOOOJ, HO HE MeHee BaxKHbIM sBisieTcs (paxkT nmpunatus [Iporokona
Nell k panHoii KoHBeHUMHM, BeAb HMEHHO OH peopraHus3oBai co3faHHbli  KoHBeHIuen
KOHTPOJbHBIA Mexanu3M. [2] Ha ocHoBanuu Beryruienus B cuiny IIpotokona Nell k EBpomnetickoit
KOHBEHIIMH O 3allUTe MpaB YeJOBeKa U OCHOBHBIX CBOOOJ MepBbIe BHIOOPHI B HOBOOOPA30BaHHBIM
Cyn npouutu B 1998 roxy. HoBonsOpaHHble cyaby NPUCTYNUIN K CBOMM 00s3aTeNIbcTBaM 3 HOSIOPs
1998 roma. KommyectBo cymeil Bxomsmmx B coctaB Cyga SKBHBAJEHTHO 4YHMCIy Bplcokux
Jorosapusatomuxcsi CTOpOH.
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CympsiMm HeoOxoaumo oOmanarh HauOoliee BBICOKMMH MOpPAJbHBIMH  KayecTBaMH U
COOTBETCTBOBATh TPEOOBAHUSIM, KOTOPBIE TIPEIBSIBISIOTCS UM IPU HA3HAYEHUU Ha CTOJIb BBICOKHE U
MOYETHBIE CyACOHBIC JOJDKHOCTH, WM K€, NPHU BCEM OTOM SIBISATHCS OOIIENPU3HAHHBIM
aBTOPUTETOM B OOJIACTH IpaBa. 3a BeCh MEPHOA NMPEObIBAHUS HA CBOCH JODKHOCTHU CyNbs HE UMEET
MPaBO OCYHIECTBIISITh KaKyl JHMOO JeATeNbHOCTh, KOTOpas Obl ObLIa HECOBMECTHMA C HX
HE3aBHCHMOCTBIO, a TaKKe C UX OecHpHUCTPacTHOCTBbIO M TPeOOBaHMSIMH, OOpa3yIOIIMMUCA W3
Xapakrepa ux paboThl.

Croutr OTMETUTH, YTO CYIbU OT KaXIOrO TOCYIapcTBa H30MPAIOTCS MCKIIOYUTENIHHO
[TapnameHTckoi accamOiieelt myTeM OOJIBIIMHCTBA NPEUIOKEHHBIX 32 HEro TOJIOCOB M3 CIIHCKA,
BKIIFOYABIIETO B ce0s TpeX KaHIUIATOB, MPEICTABISIEMBIX TOCYIapCTBOM. CoBepIIeHHO
aHAJIOTMYHAs MpOIeaypa NEHCTBYeT W Ha JOBBIOOpax coctaBa Cyma B ciaydae MPUCOCTUHEHHS
HOBBIX TOCYIApCTB, a TAKXKe B CIIy4yae 3al0JHEHUN OTKPBIBAIOIIMXCS BakaHcuil. M30upatorces cynbu
CpOKOM Ha 1mecTh JieT. Ho He cTouT 3a0bIBaTh O TOM, YTO CyIbH MOTYT ObITh Tiepen3Opanbl. BakHo
OTMETUTh, YTO CPOK MOJTHOMOYHI MOJIOBUHBI CyAeH MEpBOr0 COCTaBa MCTEKAeT Yepe3 TPU rofa c
MoMeHTa ux u3bpanus. [enepanbHblli cekperaph CoBera EBpomnbl ompenensor cyneil, yei cpok
MOJTHOMOUMH HMCTEUET uepe3 MepBble TPU roja MyTeM kepeObeBKH, cpasy mocie ux uzdopanus. B
CBOIO ouepensp, [lapnamenTtckas accamOnes B mensix oOecrieueHrs OOHOBIEHUS Cyda HAOJIOBHUHY
KXl TPU TO/la, UMEET MPABO J0 MPOBEJACHUS MOCIEIYIONUX BHIOOPOB MPUUTH K PEIICHUIO O
TOM, 9TO CPOK TIOJTHOMOYHUH OJHOTO M30MPAEeMOTO CYIbH, WIH e CPOKH HECKOJIBKUX U30HMPaeMbIX
cynei MOTYT OBITh MHBIMH, HEXEJIM YeM IecTh JieT. Ho mpu BceM 3TOM, CPOKM MOJTHOMOYHI HE
MOTYT OBITH MEHEEe TpeX U OoJiee neBsATH JeT. CPOK KOMITETEHITNI CY/IbU UCTEKACT 1O JTOCTHKCHUU
uM Bo3pacta B 70 ser.

Cynbst MOXKET OBITh OCBOOOXIEH OT CBOEH JIOIDKHOCTH B TOM CIIydae, €ClH JIPYrHe CyabH
OOJNBIIMHCTBOM B JIBE€ TPETH TOJOCOB MPHUHMMAIOT pEIIeHHe O TOM, 4YTO OH IepecTaeT
COOTBETCTBOBATh YCTAHOBIIEHHBIM TPEOOBAHUSIM.

Ha nnenapnom 3acegannu Cyna, cpokom Ha Tpu rofa uzbupatorces: I[Ipeacenarens Cyna u asa
3amectutens Ipencenarens Cyna, [lpencenarenu Cekiuit. [1pu BbIlie CKa3aHHOM, HAXO0XJICHHE B
JAHHOM JTOJDKHOCTU HE JOJHKHO TMPEBBIIIATH MPOJOIKUTEIHFHOCTh UX MPEOBIBAHMS B IOJDKHOCTU B
Ka4eCTBE Cy/CH, TaK)Ke OHM MOTYT ObITh nepen30pansl. Kaxkaas cexius n30upaer CpokoM Ha TpH
roja ¢ mMpaBoM mepeu3dpanus 3amectutens lIpencenarens, KOTOPHIA, B CBOIO Odepeihb 3aMelacT
[Ipencenarenst Cexuu, ecnu [Ipencenarens CeKIuu He MOXKET BBINOJHATH CBOU 00S3aTeNbCTBA.
[Ipencenarenn u 3amectutenu [lpencenareneil mpoaokarOT HAXOAUTHCA HA CBOEM IOCTY [0
MOMEHTa u30paHHs HuX TMpeeMHHKOB. bomnee Toro, eciu Ilpeacemarens WU 3aMeCcTUTENb
[Ipencenarens mpekpamaer ObITh wieHoM Cyla WM yBOJNBHSETCS paHbIIE YCTAHOBIEHHOTO CPOKa
cBOMX MoiaHoMounid, To Cyal Ha TUICHYMe WM cOOTBeTcTBYommas Cekius u30upaeT mpeeMHUKa Ha
OCTaBIIYIOCS YacTh CpPOKa MOJTHOMOUMN. YKa3aHHBIC B HACTOSIIEM MPaBHIIE BHIOOPHI MPOBOISATCS
HCKJIIOUMTEIIFHO TallHBIM rojiocoBaHueM. Jlaiee HeoOXomuMo ckazarh O TOM, uTo lIpemcenarens
Cyna otBewaer 3a gnearenbHOcTh Cyma, yopaBisIeT €ro IMpoIleccaMu, OCYIIECTBISET
npencraButenbekue Qynkuuu. Takke [lpencemarens Cyma mpencenarelbCTBYeT Ha IUIEHAPHBIX
3acelaHMsIX, Ha 3aCeIaHMsIX KOMUTETOB B COCTABE MATH Cylel U Ha 3acenanusx bonbmioi Ilanarer.
Baxxno mnomuepkuyth, uto Ilpeacemarens Cyma He NpHHMMAeT Kakoro JuOO yd4acTus B
paccMOTpeHuH Jien, KoTopsie cinymatorces B [lanarax. MckimoueHneM MOTYT OBITh JIUIIb T€ CIIyYaH,
KOTJla OH SBIISIETCS CyAbeH, BBIOPAaHHBIM OT COOTBETCTBYIOIIETO TOCYIAapCTBA-YIaCTHHKA
KonseHniuu.

Benymumu Kito4eBbIMM OpraHaMH, OCHOBaHHBIMHU EBpOIENCKON KOHBEHLHEH, SIBISIOTCS
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EBporneiickuit Cyn mo mpaBam 4yenoBeka u EBpomeiickas Komuccust mo mpaBam uenoBeka. B
cucreMe KoHTponsi EBpomelickoii konBeHImu ¢(yHkuun Komuccuu mpeamonaraimr, 4Tro OHa
NpeICTaBIsieT Kak Obl (GUIIBTP Ha JIMHUM NEepCOHANBHBIX cBefeHuil B EBponeiickuii Cyn mo npaBam
yenoBeka. [3,198] Pa3buparenscTBa HOCAT I1acHbIN XapakTep. VIckitoueHneM sBIsSIOTCS T€ Cilydau,
KOTJla B CHJTy ONpeAeNeHHbIX cuTyanuid [lanara ycTaHOBUT mpouee perieHne Moo mo coOCTBEeHHON
MHULIMATUBE, WIH XK€ 110 PACHOPSHDKEHUIO CTOPOHBI WIIM MHOTO IpuyacTHoro juua. Ilybnuka wimm
Ipecca MOT'yT He JIOIYCKaThCsl Ha CIIYLIaHWs B TEYEHUE BCETO MPOLECCa B ONPEACIECHHBIX CIIy4asX.
ITocne ¢ukcupoBaHus XajnoObl, JOMYCK aOCOJNIOTHO KO BCEM MarepuaiaM IepelaHHbIM Ha
coxpaHeHue B Cekperapuar, 3a UCKIIOYEHHEM HNPUOOIIEHHBIX K eIy B paMKax IEperoBOpoB O
IPY’KECTBEHHOM pEILIEHUU SBISIETCS OTKPBITBIM, 3a MCKJIIOUYEHHEM TEX CllydaeB, Koraa
[Tpencenarens Ilanarel mo ornpeneneHHBIM NMPUYMHAM HPUMET JII000€ JApyroe peuieHue, Judo 1o
YCIIOBHIO CTOPOHBI MJIM WHOTO TNpHYacTHOro Jjmuna. Jlroboe apyroe TpeboBaHHE O COOIIOJCHUU
KOH(UIACHIMAIBHOCTH JOJDKHO OBITh MOTHBHPOBAHHBIM W YyKa3bIBaThb HA COOTBETCTBYIOIUE
ocHoBaHus. [4] OdunmanbupiMu s3bikaMu Cyna cuuTaroTcs (paHIy3CKHMH M aHDIMACKUN. Bce
&anoObl, KoTopble nocTynatoT B CyJ, TODKHBI ObITh HA OIHOM U3 O(QHIMAIbHBIX A3bIKOB WM K€ Ha
A3bIKe rocynapcrsa-ydyactHuka Konsennuu. Ilociie mpuema nenna wim B CBA3M CO CIIYILIAHUSIMU
mo60e oOlIeHHe ¢ 3asABUTEISIMH WM UX HPEICTaBUTENIAIMU, a TaKXKe COCTsA3aTeNibHble Oymaru
3asBUTENICH JTOJDKHBI OBITh HAa OJHOM W3 O(PHUIMANBHBIX s3bIKOB Cy/a, 3a MCKIIOYEHUEM Cirydas,
xorna [Ipencenarens [lanarer He 1acT pa3penieHre MPOJOIKUTH IPUMEHEHNE O(HUIIMATIBHOTO S3bIKa
rocynapcrBa-yyactHuka Konsennuu. HeoOxomumo mnomdyepkHyTts, uto Ilpencenarens Ilanmarsl
MOKET pa3pelliuTh HCIOJIb30BAaHHUE $3bIKA, HE SBISAIOLIEIOCS O(PHUIMAIBLHBIM B OMNPEAEIEHHBIX
ciyyasx. [Ilpencenmarens Ilamarsl MOXKET pEKOMEHI0OBAaTh TOCYAAPCTBY-OTBETUMKY OOECIEUUTH
IIEPEeBOJ] CBOUX MHMCbMEHHBIX MaTepHalioB, MPEJICTABICHHBIX HAa OQHUIMAIBLHOM WIM OIHOM U3
ouLMaNbHBIX S3BIKOB JAHHOTO TOCYIapcTBa C OJHOM IVIaBHOM LEJIBIO - CIOCOOCTBOBATh
OCO3HAHMIO ITHX MAaTepuasoB 3asBuTeneM. Kaxablil yduacTHUK MOXET BbICTynarh B Cyzne Ha CBOEM
POAHOM f3BIKE, €CIM OH HE BIAJEeT OAHUM U3 JBYX OQHUIMAIbHBIX A3bIKOB. B maHHOM ciyuae
Cekperapb MOXET NpHOErHYTh K IIOJOXEHHBIM MepaM Uil OCYIIECTBIEHUS YCTHOIO WJIU
MUCBMEHHOTO TepeBoa. [5]

EBporelickas KOHBEHIIMSI O 3allUTE [paB YeJIOBEKa U OCHOBHBIX CBOOOJ] pacrojaraer AByMs
TUIIaMU TIPOLEAYpP KOHTPOJIS, 3@ BBIIOJIHEHUEM €€ TOJIOKEHHH, a IMEHHO: PACCMOTPEHHUE JOKIIAJI0B
U paccMOTpPEHHE HWHIMBUAYaJIbHBIX COOOLICHUH. PaccMoTpeHne HMHIMBHIyadbHBIX COOOIICHUMH
IIPOXO/IUT B JIBa KIIIOUEBBIX dTarna. IHIuBUAyaaIbHOE cooOIIeHne MoXeT ObITh ofano B Komuccuto
JUYHO WIM K€ aJBOKaroM Mo mnopydeHuto. Cyn uMeeT MpaBO MPUHUMATH KajdoObl OT JHOOOM
HEeMpPaBUTENBCTBEHHOW OpraHu3anuu, J1o00ro (GpU3MYEcKoro JMLa WM 00N Ipynmbl YacTHBIX
JUL, YbM TpaBa ObuM ymiemieHbl.Boicokue JloroBapuBarommecss CTOPOHBI HE  JIOJKHBI
MPEMSITCTBOBAaTh KAU€CTBEHHOMY OCYLIECTBJIEHHIO 3TOTO MpaBa. Takxke HEOOXOAUMO 3HATh YCIOBHS
MIPUEMJIEMOCTH PaCCMOTPEHMSI UHIUBUYAIbHBIX jka00 B EBponeiickom Cyre.

BaxHO OTMETHTbH, YTO MEXIYHAPOJHO-IIPABOBOM MEXaHM3M 3alllUTHl MPAaB YEIOBEKA — 3TO
JOCTaTOYHO CIIOXKHAs CHCTeMa, MpU3HAHHAs ObITh YCTOWYMBOM M MOCTOSHHO JIEMOHCTpPUPYIOIIEH
CBOM (PYHKIIMHM U INPaBOBO€ NpeaHa3HaueHue. Ha OCHOBaHMM 3TOro MojaaBisoliee OOJIBIIMHCTBO
oOpalieHnii TPU3HAIOTCS HENPUEMJIEMBIMH B CBSI3U C HECOOTBETCTBUEM IPEIbSIBISIEMBIX
KPUTEPUEB TPUEMIIEMOCTH.

Ha mnepBoif cragum paccMOTpeHUs cIopa CTOPOHBI MpenbsBIOT cekperapo Cyna
BCEBO3MOKHbIE MHCbMEHHbIE JOKYMEHTHI U Marepuanbl. Jlamee Cyn nepexoguT K MyOIUYHBIM
ciymanbsiM. CTOpoHaMu B Jenie SBISIOTCA TOCYJapcTBa, MPUYAcCTHblE K HeMy. B ciymaHusix
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MIPUHUMAET ydacTtue EBporelickasi KOMHCCHS IO IIPaBaM YeJI0OBEKa, KOTOpasl HaIllpaBisieT B KAYECTBE
neneraroB B Cyn omHoro wim Oonee cBoux uieHoB.IIpum Bcem stom Kommccus He BbICTymaer
CTOPOHOIl B cIlOpe, Tak Kak OHa oka3biBaeT Cyay cOnEHCTBHE B IUIAHE 3AIUUTHI ITyOIUYHBIX
unrepecoB. B Ycrase Cyna ckazaHo, 4TO KaXKIbIii MOXKET 3asiBUTh, O CBOEM >KEJIaHUU y4aCTBOBATH B
cinymanuu. [Ipu Bcem 3Tom ero unTepecs B Cye MOXKET MpeacTaBisiTh aaBokar. Kak npasuino, Cyn
BBIHOCUT pellIeHHEe OONBIIMHCTBOM roiocoB. HocuT oO6s3aTenbHBIl XapakTep Ui TPUYACTHOTO
rocyapcTBa U sBIJIETCS OKOHUYaTelbHbIM — pemeHne Cyna. KoMieHcanus moTeprneBleMy MOXKET
ObITh OOecriedueHa B ToM ciydae, ecinu Cyn ycranaBnubaeT Hapyiienue Konenimu. Cremnyer
3aMETUTh, YTO MEXaHU3M PACCMOTPEHHS Kano0 B cooTBeTcTBHM C EBpormeiickori KonBeHmei
HETPEPBHIBHO COBEPIICHCTBYETCS, U JOBOJBHO-TAKH HEOJHOPOJEH MPUMEHUTEIHHO K Pa3IUYHbIM
rocyapcTBaM-y4yacTHUKaM C Y4YETOM HMX MPUCOCAMHEHUU K TEM WM HHBIM KOHBEHIIUOHHBIM
MPOLIETypaM.

Baxxno nonuepkHyTh TO, uTo Pernament EBponeiickoro Cyna 1o npaBaM 4eyioBeKa — SBISETCS
KJIFOUEBBIM JIOKYMEHTOM, YCTAHABIIMBAKOUIUM MOPSAOK U YCTPOMCTBO AeATENbHOCTH EBponeiickoro
Cyna no npaBam yenoBeka. PermamenT Obut mpussT 4 HosOpst 1998 roga. HeobxonumMo OoTMETHUTS,
YTO B HETO HEOJHOKPATHO BHOCWJIMCH MOIMPABKYU U JIOTIOJIHEHHUS.

Kak mpaBuio, B OOJBIIMHCTBE CIydyaeB COOTBETCTBYIOIIME TOCYIapCTBAa MPUHUMAIOT BO
BHHUMaHue YykazaHue Cyma 0 HEOOXOOUMOCTHM TIPHUHSTHS OINPEACIICHHBIX MeEp, XOThb 3TO B
EBponeiickoit KoHBeHIIMM 0 3ammTe mpaB YeJIOBEKAa M OCHOBHBIX CBOOOJ HE MPEIyCMOTPEHO B
sBHOM Bujie. B xomaraiictBe o mpuHsatun CynoM NpeaBapUTEIbHBIX MEp, IMOAAHHOTO 3asgBUTEIIEM
WU €r0 aJBOKATOM, MOXET COAEPKaThCs MPOch0a O BPEMEHHOM MPHOCTAHOBICHUU HCIIOJIHEHUS
peuieHus, KOTOpoe NPUHITO OPraHAMM BJIACTH WJIM OpraHaMu MPaBOCYAMS B OTHOIICHUM 3asIBUTEIS
WIN YICHOB €r0 CEeMbU. 3asBUTENH WJIM WX MPEACTABUTEIHN JOJDKHBI COOMIONATh OIpe/IeleHHbIE
TpeboBaHus, HECOONIOCHHE KOTOPBIX JuiaeT Cyn BO3BMOKHOCTH pacCCMOTPETh XoAaraicTBo. bonee
TOT0, TOCYAApCTBA - ydyacTHUKM KoHBEHIMM 00si3aHbI HECTH OTBETCTBEHHOCTh TOJBKO B Cllydae
HapylleHus MpaB JIML, KOTOpblE HAXOmATCs Noj ux ropucaukuueu. Ilpu pemenum Bompoca o
BbIJIau€ JHIla B CTpaHy, He paTuduuupoBaBiryio KoHBEHIIMIO, OTBETCTBEHHOCTHh JICKUT Ha
rOCyIapCTBE, KOTOPOE BBIAACT JIAaHHOE JIUIIO.

B 3aBepuiennn HeoOxonMMo ckaszath 0 ToM, uto EBponeiickuii Cyn gopmupyer craHaapThbl
3aIUTHl TIPaB 4YEJIOBEKa, a TaK)Ke OKa3bIBaCT pEIIaroliee BIMSHUE HAa BHYTPHUTOCYIAPCTBEHHOE
3aKOHOJATeIhCTBO U MPAKTUKY TOCYAPCTB B CAMBIX Pa3IMYHbIX 001acTSAX MpaBa.
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