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YK 347.9
HNPEACTABUTEJBCTBO B I'PA’KJIAHCKOM ITPOIECCE PECITYBJINKHA
KA3AXCTAH

BaiicakanoB Acer PyciianoBnu
aset_Baisakalov_95@mail.ru
Crynent 3 kypca ropuaudeckoro pakyiasrera EHY um. JIL.H. I'ymunea, Actana, Kazaxcran
Hayunsrit pykoBonurens — [.b. Toneyxanosa

3aKoH IO3BOJISET TpakJaHaM 3allMILATh CBOM IIPaBa B CyA€ KaK JIMYHO, TaK U IPHU IIOMOIIU
npencraButeneid. [IpeacraBUTeNbCTBO — 3TO NMPABOOTHOLIEHUE, B COOTBETCTBUU C KOTOPBIM OJHO
JIUIO (HpeI[CTaBI/ITCJIB) Ha OCHOBAaHHWM HMMCHOLICTOCA Yy HCTO IMOJTHOMOYHUA BBICTYIIACT OT MMCHU
Ipyroro (IpeAcTaBiIsieMOoro), HEMOCPEACTBEHHO CO3/1aBast (M3MEHssI, IpeKpaillias) ajs Hero rnpasa u
00513aHHOCTH.

JIaHHBI WHCTUTYT CBOMMH KOPHSIMH YXOIUT B JaJieKO€ IMPOILUIOE W CUUTAETCS OJAHUM W3
CTapelINX WHCTUTYTOB, U3BECTHBIX e€Ie PUMCKOMY dYacTHOMY TipaBy. J[loOpoBonbHOE U
He0o0X0UMOE TMPEICTAaBUTENbCTBO HCIOIB30BAIIOCH B PHUMCKOM Iipoliecce 1o ¢opmyne (per
formulas agere) [1, 196-198].

BaxXHOCTP HMHCTUTYTa TIPEICTAaBUTEIBCTBA OOYCIIOBIIEHA TEM, YTO IPEACTABUTEIHCTBO
IIPU3BAHO CIIOCOOCTBOBaTh CYOBEKTaM T'PakJaHCKOIO MpoILecca pPealu3aldyd HEOTbEMIIEMBIX
KOHCTUTYHHOHHBIX IIpaB KaXXJ10I'o 06eperaTb CBOM IIpaBa U CBO6OI[I)I BCEMH BO3MOXHBIMU HE
MIPOTUBOPEYAIMMH 3aKOHY CIIOCO0aMU, a TakKe Ha cyAeOHYIO 3alUTy MpaB U CBOOO/.

[Tomumo »5TOro, B Ciy4asiX, HEMOCPEICTBEHHO MPEAYCMOTPEHHBIX 3aKOHOIATEIbCTBOM,
MIPEJICTABUTEIBCTBO CUMTAETCA BAXKHBIM YCJIOBUEM MPEIOCTABICHUS 3aKOHHOCTH T'PakIaHCKOTO
mpolecca Ipu pacCMOTPEHUHU JIENT C YYaCTHEeM HelIeeCOCOOHBIX UM ONPAaHUYEHHO J1€eCIIOCOOHBIX
Tpax/aH, a TaK)Xe OTJEIbHBIX KaTErOpUii CIIOPOB.

Hes3upas Ha pnaBHOCTH moOsBIEHUS U (OPMHUPOBAHUS, CPaBHUTEIBHYIO aOCTPAaKTHYIO
UCCJIEJOBAHHOCTh HWHCTUTYTa INPEJCTaBUTENbCTBA, HCIOJIb30BAaHUE €ro OTAEIbHBIX HOPM B
Cy/1IeOHOM MpaKTUKE ONpeesieT HECKOIbKO 3a/1a4, KOTOPbIE HYX/Ial0TCSI B CBOEM IIEPEO0CMBICIEHUN
U uHTepnperanuu. VMccnenoBanue 1opuandeckoi JIUTeparyphbl, 3aKOHa U CyAeOHON MPaKTUKHU JaeT
BO3MOXHOCTb OTMETHUTBH KIIIOUEBbIE MPOOJIEMBbl CyAeOHOrO IMpPEICTaBUTENbCTBA B TPaKAAHCKOM
npolecce, a MMEHHO: YCTaHOBJIEHHE Kpyra JIHMIl, CIOCOOHBIX SIBIATHCS MPEICTAaBUTEISIMH, OXBar
MOJTHOMOYHMH MpesicTaBuTeNe, GopMUpOBaHUE TOTHOMOUYMN MPEACTaBUTENEH.

[lo xapakrepy MOTHOMOUYMN MPEACTABUTENS TEOPUS U 3aKOH pa3fensieT UX Ha 2 TPYIIbI -
O6HII/I€ U ClIieunuuaJIbHBIC. K CAVHBIM IPOHCCCYAJIbHBIM IMOJTHOMOYHAM MPCACTABUTEIIA OTHOCATCA
orMeueHHble B cratbe 46 ['paxnmanckoro IlpomeccyanbHoro komekca Pecmyonmukm Kazaxcran
IpoLeccyaJbHbIe ITpaBa CTOPOH [2].

Hacrosimue npaBa [ai0T CTOpOHaM BO3MOXKHOCTB: 1) OCYHIECTBIIATH €IUHBIE IOJOXKEHHS
IPaX/IaHCKOIO IPOLECCYaTbHOIO 3aKOHOAATENbCTBA: 3asBIATh OTBOJABI M XOAATANCTBA, a KpoMe
TOTO TMOJb30BaThCsA JAPYTMMU MPOLIECCYaTbHBIMU MpPaBaMH, JAHHBIMU 3aKOHOJATEILCTBOM O
IPaX/JIaHCKOM  CYIOINPOM3BOACTBE; 2) HCCIENOBaTb MKCIIOJIB30BAHHBIE  Marepuabpl  Jena:
O3HAKOMJIATBCS C MarepuajlamMu IMpoIEecca, COBEpUIaTh BBIMUCKM U3 HUX M CHUMATh KOIUU;
O3HAKOMJISITHCSI C ITPOTOKOJIOM CY[€OHOro 3aceaHus U J1aBaTh HA HEro MMChbMEHHbIE 3aMeuaHus; 3)
MNPUHUMATDh Y4aCTUC B XOA€ JOKA3bIBAHUMA: MPEAOCTABIATE JOKA3aTCIbCTBA U IPUHUMATDh Y4aCTUC B
HUX HCCICAOBAHUHU, 3adaBaTb BOIIPOCHBI MHBIM JIMYHOCTAM, Y4YaCTBYHOIIMM B ACJIC, OYCBHALIAM,
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JKCIepTaM U CHELHAJINCTaM; 3asBIATh XojaraiicTBa 00 HUCTpeOOBaHMM JONOJHMUTENIBHBIX
JI0Ka3aTeNbCTB; MPEAOCTABIISATh YCTHBIE U MUCHbMEHHBIE Pa3bsICHEHH CYAY; TOBOIUTH COOCTBEHHBIE
apryMeHThl COINIACHO BceM OOpa3ylomMMcsi B Ipolecce CyaeOHOro mporecca BOIMpOcaMm;
MPOTUBOPEUUTH BOMPEKH XOAATANCTB U apryMEHTOB MHBIX JIUI, YYaCTBYIOIIUX B JIeJ€; IPUHUMATh
yuacte B cyneOHbIx npenusx. Ormeuennsie B cT. 60 I'TIK PK ocoObie moimHOMOUYMS COCTaBIISIOT
000CO0JICHHYIO KaTeropuio MOJHOMOUYMH, TaK KaK OHU HPEAOCTaBIIAIOT 3aKOHHYIO BO3MOXHOCTh
YIpaBJIATh MaTepUAIbHBIM IPABOM, YTO OTHOCHUTCSA TOJIBKO JIMIIb CYOBEKTaM MaTepUabHOIO
IIPAaBOOTHOUIEHUS, TO €CTh CTOPOHAM M TPETbUM JIMYHOCTSM, 3asBISIIOIIUM CaMOCTOSITENIbHBIE
ycIoBHs Ha mpeaMeT cropa [3, 309-310].

Heo0xonmumo cka3arb O TOM, YTO JIMIO, MCIOJHSIOIIEE CyIeOHOE MpPEeICTaBUTENbCTBO,
COBEpIIAET IpoliecCyalbHbIE JESHUS OT MMEHU U B HHTEpecax CTOPOH U TPETbUX JIUL,
YYaCTBYIOIIUX B I'PAKIAHCKOM J€Jie, BCIEICTBUE YEro HOPUINYECKUE IOCIEIACTBUS MOSBISAIOTCA
HUKaK HE y IIPEJICTaBUTEINS, a y IpeAcTaBisieMoro auna. OcymecTBIsTh AEN0 B CyAE TOCPEICTBOM
IpPEJCTaBUTENII MOTYT TakXe JIMIA, Y4YacTBYIOIIME B Jielax O0co00ro MCKOBOro, 0co00ro
IIPOU3BOJCTBA U T.[.

IIpencTaBUTeNIbCTBO B I'PaXKIAHCKOM IIPOLIECCE MMEET CXOJCTBO C IPEACTAaBUTEIBCTBOM B
IpaXJaHCKUX MPABOOTHOUIEHUSAX, KO OJIHO JIMLO COBEpPLIAET CAEIKHU OT UMEHU JIPYroro JHIa.
Bmecrte ¢ TeM OHO MMeEET CyIIECTBEHHbIE OTIINYUS. Tak, IpU COBEPLIEHUH I'PAXKIAHCKO-IIPABOBbIX
CIENOK NPEJCTaBUTENb BCErga JACWCTBYeT BMECTO JIMLA, OT HMEHUM KOTOPOro COBEpIIAET
IOpUANYECKHE JEHCTBUS, TO €CTh IPEACTaBUTENIb BCEra 3aMellaeT IpPeACTaBIIssEMOro.
B cynebnom mporecce pabora mpeAcTaBUTENs HUKAK HE HCKIIOYAeT BO3MOXKHOCTH y4acTusl B
Cy1eOHOM 3aceaHUU HENOCPEICTBEHHO JIMIL, YYacTBYIOIUX B /i€, KOTOpPbIe BOJIbHBI B MO00pE
METO/1a OXpaHbl COOCTBEHHBIX IIPAB U MHTEPECOB U OCYIIECTBISIFOT UX CAMOCTOATENIBHO.

BaxHO 0TMeTHTb, YTO Cy1eOHOE MPEICTaBUTEIbCTBO BO3MOXKHO Ha JIFOOOH CTaJuu mpolecca,
10 JIFOOBIM KaTeropusM Jiel, a TaKkKe Ha CTaJuu MCIIoNHeHus peweHus. [IponeccyanbHblil 3aKOH He
COZIEP’KUT OIpaHMUYCHHUI IO BPEMEHU BCTYILJICHUS [IPEJCTaBUTEINS B CYIeOHBI Ipoliecc.

OxpaHa mnpaB M HHTEPECOB IOPUAMYECKHUX JIMI[ B TPaKJAHCKOM CYAOIPOU3BOJICTBE
UCIIOJIHAETCS UX OpraHaMu Jnbo mpeacraBurensiMu. FOpuanueckoe uio oOpeTaeT rpaxkJaHCKue
mpaBa W TpPUHUMAET Ha ceba nmnpsMble O00A3aHHOCTH 4Yepe3 COOCTBEHHBIE OpTraHbI,
(GYHKIMOHUPYIOUIME B TMpeaenax MOJTHOMOYMM, JaHHBIX KM COIVIACHO 3aKOHY, YCTaBy WIH
MIOJIOKEHUIO. B KauecTBe KpUTEPHUEB COOTBETCTBYIOLIETO MPEACTABUTEIBCTBA, 3aKOHOAATEIHCTBO
YUUTBIBAET: MPABOCIIOCOOHOCTH U 1€€CIOCOOHOCTH [4, 96].

I'paxkaHckas mpoleccyanbHas MPaBOMOYHOCTh MPU3HAETCS B PaBHOM Mepe 3a abCONIOTHO
BCEMHM TpaXJaHaMH M OpTraHU3aLUSAMHM, SBISIOUIMMUCA CyObEKTaMU MAaTepHajJbHOIO IpaBa.
Hanuuune nmpaBocrocoOHOCTH U 1€eCIIOCOOHOCTH HEOOXOAMMO yCTaHABIMBATh HAa CTAAUM MPUHATHUS
3asiBJIGHUS] WIM Ha CTaJAMM JTOCYIeOHON MOJArOTOBKM BO M30€XaHHE MPOOJeM MpOLEecCyalbHOro
XapakTepa, KOTOpbIe B JalbHEHIIIEM MOT'YT BOSHUKHYTH IIPH PAaCCMOTPEHHH JIena.

VYyactue pyKkoBOAMUTENS IOPUAMYECKOTO JIMIAa B KayeCTBE NPEJCTaBUTENS B CyA€ HMKaK He
JIMIIAET CHOCOOHOCTH HMMETh em€ M JPYroro MpeACTaBUTENS M OCYILECTBIATh HapsAgy € HHUM
nporeccyaibHble JIeHCTBHSI, TPEAYCTaHOBIEHHBIE TPAXKAAHCKUM MPOLIECCYalTbHBIM KoJekcoM. [lpu
3TOM Ui PYKOBOAMTENS IOPHIMYECKOTO JIMIA JOBOJIBHO MPEJCTABICHUA CYIy JOKYMEHTOB,
MOATBEP)KIAIOIIUX €ro JOJDKHOCTHOE TOJIOKEHHE JIMOO MpaBOMOYME, a MPOYHE IMPEICTaBUTENN
00513aHbI UMETh COOTBETCTBYIOIIME JOKYMEHTHI O HaJEJICHUH MX JaHHBIMU MoiHoMouusiMu. Cymny
HACylIHO KOHTPOJHMPOBATH COOTBETCTBUE MPENOCTABIECHHBIX MPEACTABUTENI0 ITOJTHOMOUYUMN
(aKTHYECKUM TIPEICTAaBUTEILCKUM JICHCTBHSIM.
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CyneOHbI mpeAcTaBUTENb MPUHUMAET y4acTHE B pa30MparesbCTBE I'PakJaHCKOIo Jiena U
BXOAUT B IMPOHCCCYAIbHBIC B3aMMOOTHOIICHHUA C CYAOM B o0beMe npaB " 06H3aHHOCT€I71,
MPEIYCTAaHOBJIEHHOM IPOIECCYAIbHBIM 3aKOHOAATENBCTBOM. IIpu 3TOM CyneOHBIM mpeacTaBuTensb
HUKAaK HE OTHOCUTCS K YMCITY JIULI, y4aCTBYIOIIUX B JEIIE.

B cyneOHOM IpeAcTaBUTENLCTBE, KOTOPOE UCHOIHAETCS COIIACHO YIOJHOMOYMIO IpaXkJIaH U
OpraHu3aiyii, npoueccyajibHasi paboTa MpPeICTaBUTEN MCIOIHIETCS B CBSI3U C MarepuabHO-
IIPABOBBIMU  B3aMMOOTHOILECHUSMHU, KOTOpBIE IPEALIECTBYIOT MOSBICHUIO IPOLECCYAIbHBIX
OTHOLIEHUH € yyacTueM IpezcTaBuTelis. JlaHHble MaTepuaabHO-IIPABOBbIC OTHOLIEHUS MOTYT OBITh
YPeryJaupoBaHbl J0rOBOPOM MOPYYEHUs JIMOO TPYAOBBIM JOTOBOPOM B 3aBUCUMOCTH OT TOTO, KTO
HMCHHO PCAJIN30BBIBACT MPCACTABUTCILCTBO — aABOKAT UJIA pa6OTHI/IK OopraHu3anuvu.

B cyneOHoi1 npakTuke yalie BCEro BCTPEYaroTcs:

v’ NIPeNCTaBUTENLCTBO, UCIIOIHAEMOE aJIBOKATAMU B OXPaHy MHTEPECOB IPAKIAH U IOPHIMYECKHX
JIHLL;

v’ NIPeACTaBUTENLCTBO PAOOTHUKOB OpPraHM3alMii MO JejdaM, B KOTOPBIX HOPUAMYECKUE JIMLA
CUUTAIOTCS CTOPOHAMU;

v’ IPEe/CTaBUTENLCTBA KaK yIOJIHOMOYEHHBIE PO(ECCHOHABHbIE O0BEIUHEHNUS, TIPEACTABICHUE
3aMHTEPECOBAHHOCTEN OpraHU3alUsMH, KOTOPbIM 3aKOHOM YCTaBOM JIMOO IIOJIOXKEHHEM
MIPEJICTABICHO MPaBo oOeperars MpaBa U UHTEPECHl WICHOB JaHHBIX OPraHU3alnii;

v’ TIPeICTaBUTENILCTBO OPraHU3aIlnii, KOTOPBIM 3aKOHOM, YCTABOM JIHOO TIOJIOKEHHEM JIAHO MPABO
o0eperarb MpaBa U UHTEPECHI IPYTUX JIHI], MEHEe paclpoOCTPaHEHO.

B cnyuae coBmazeHus 3aKOHHOTO HHTEpeca JOMYCTUMO TPEACTaBUTEILCTBO HMHTEPECOB

HECKOJIbKUX MCTIIOB OJHMM U3 HUX, © COOTBETCTBEHHO OJHHM M3 OTBETYHKOB [5, 89].

I'paxknanckoe mpoueccyaabHOE MPaBo JI0IYCKAET y4yacTUE B Cy/l€ B KaUECTBE MPEACTaBUTENEH
WHBIX JIMII COIJIACHO TMpOChOe JHIl, y4YacTBYIOIIMX B Jelie. DTO BapHauus J0O0pPOBOIEHOTO
MPEJCTaBUTEIIECTBA, KOTOPOE MOXKET OBITh OCHOBAaHO Ha POACTBEHHBIX, TOBAPUIIECCKHX,
NapTHEPCKUX OTHOIIEHUsAX. [Ipu oOcykaeHnr BO3MOKHOCTH JOIYCKa K Y4acTHIO OJOOHOIO JIHIa
HYXXHO OINpPEICITUTh €ro JeecrocoOHOCTh M C yYETOM HOPM, yCTAaHABIMBAIOIINX, KaKWe JIUIA HE
MOTYT SBJIATHCS IPEACTABUTENSMHU B Cyll€, PELIUTH 3TOT BOIPOC.

W3 3Toro cienyer, 4To MpEeICTaBUTEIEM B CYJIe MOXKET SIBIATHCS JII000€ J1eecriocoOHOe JINILIO,
oOmafaroliee COOTBETCTBYIOIIUM 00pa3oM o(OpMIIEHHOE MOJHOMOYME Ha BEACHHE JIeNa B CYIIE,
OCHOBAaHHO€ Ha JIOBEPEHHOCTH, 3aKOHOJATEJIbCTBE, PEUICHUH CyAa WJIW aAMHHHCTPAaTHUBHOM akTe.
HeoOxomumo ormetuth, uto B cT. 59 I'TIK PK conepxkutcs mepeueHb JHll, KOTOpPblE HE MOTYT
SBJIATHCS IPEJICTABUTENSIMU B CYJIE.

AJBOKaThl, NMPUHSABLINE MOPY4YeHHE 00 OKa3aHWU IOPUIAMYECKOM IMOMOIIM C HapyLIEHUEM
OTIpe/IETICHHBIX MPaBUJI, HUKaK HE CMOT'YT OCYIIECTBIISATH MPEICTaBUTENBCTBO B Cy/ie. 3aKOHOJATENhb
3aHUMaeT MOJOOHYI0 MO3MIMI0O HE TOJbKO B OTHOUIEHWH aJBOKaroB, HO W WHBIX JIHII,
OCYIIECTBIISIOIUX MPEACTABUTENBCTBO.

[TomHOMOUMS TIpEACTaBUTENS JOJKHBI OBITh BBIPAXKEHBI B JIOBEPEHHOCTH, BBIAAHHOW W
o(opMIIEHHON B COOTBETCTBUHU C 3aKOHOM, TO €CTh YIOCTOBEPEHHOW HOTapHaJIbHO, KOMAHIHPAMU
BOCHHBIX YacTeH, pPYKOBOIUTENISIMM OpraHa COLMAJbHOM 3alluThl U T.J. 3aKOHOJATEIhCTBOM
OTIpe/ieNIEHbl CPOKH JIEUCTBUS JOBEPEHHOCTH, BOZMOKHOCTh IEPEIOBEPHUS U Ipoure obianarolue
3HAYEHHE MOMEHTHI.

Cyny mnpezacTaBisieTcsi OpPUTHMHAN JIOBEPEHHOCTH WM COOTBETCTBYIOLIE YIOCTOBEPEHHAS
KOIHUs. 3aKOHHOE IMPEJCTABUTENBCTBO IMOJPA3yMEBAETCS B OTHOLICHUM (DU3MYECKUX JIMII B CUITY
YCTAHOBJIEHHBIX 3aKOHOAATEIBCTBOM OCHOBAHMM M HMMEET MECTO [0 YCTAaHOBJIEHHOM KaTeropuu
JLL.
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B cuny nonoxenuii ct. 45 I'TIK PK npaBa HecoBepiieHHONETHUX B Bo3pacTe oT 14 1o 18 ner,
Y JIUI] OTPAHUYEHHO JIEECIIOCOOHBIX 3alTUIIAIOT UX POJUTENN WM MHBIC 3aKOHHBIC MTPEICTABUTEIH,
HO cyld 00s3aH MPUBJICKATh K YYacTHUIO B Jelie CaMUX HECOBEPIICHHOJETHHX WA TPaxJaH,
MPU3HAHHBIX OTPAHUYCHHO JECCIOCOOHBIMU, a TIpaBa HECOBEPIICHHOJICTHUX, HE JOCTHTIIHX
Bo3pacta 14 5er, u IWI, MPU3HAHHBIX HENEECIOCOOHBIMH, 3aIUIIAIOT B CyA€ UX 3aKOHHBIC
npeacTaBuTenu. B psje ciydaeB HECOBEpPIIEHHOIETHHE B Bo3pacTe oT 14 no 18 yer umeror nmpaBo
JUYHO 3alllMIIaTh B Cyl€ CBOM IpaBa W 3aKOHHbIE MHTepechl. CyIIEeCTBYET MOJIOKEHUE, COIIaCHO
KOTOPOMY CYJl UMEET IIPaBO MPUBJIEKATh IS y4acTHUs B JieJe HECOBEPIIEHHONETHUX AeTel. Takum
o0Opa3oM, 1o criopaM 00 yCTaHOBJICHUH MECTa KHUTEIbCTBA peOeHKa, Cyl UMEET IIPaBO MPUBJIEYb €ro
JUIsL y4acTHsl B JIeJie€ Ha MPEIMET BBISICHEHUS M yueTa €ro MHEHUS, B CIy4yae €CJIM 3TO HUKAK He
MIPOTUBOPEUUT €r0 UHTEPECaM.
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JOCTYIl K HHPPACTPYKTYpe, 00pa30BaHUI0,a TAKKE HETIOITHOE TOJYYeHHE TIpaB U CBOOO OOJIBHBIX
JieTeil HapaBHE cO 370poBbIMU rpakaaHamu PecriyOnmku Kazaxcran. CoriacHo cratee 1 myHKTY 5
3akona o mpaBax pebenka PecnyOnmku Kazaxcran peOeHOK-MHBANWI - JIMIIO, HE JIOCTHTIIEE
COBEPIICHHOJIETHS, MMEIOIINEe OTPaHNYEHHbBIE BO3MOKHOCTH 370POBbsI, M HYKIAOIIEeCs B 3aIIUTE
roCy/apCcTBOM. BBIIENSIOT pa3nuuHble BHUIBI WHBATUAHOCTH Yy JETeH @ CIenoTa, TIIyXOCTh,
OTpaHHYEHUE TICPEBHKCHHUSI, Te(DEKTHI PEUH, a TAKKE MPOOIEMBI C MHTEIUICKTYaIbHBIM Pa3BUTHEM
Y TIPUBEACHHBIC HUKE BHUIBI O0JIe3HEH , KOTOphIe ObUTH YKa3aHbl B JIOKJIAJIE O TIOJIOKEHUH JIeTeH B
Pecnyonmmke Kazaxcran npe3uaeHTy.
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