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BJIMSTHUE 3AKOHOB XAMMYPAIINHA PA3BUTHE ITPABA HA COBPEMEHHOM
ITAIE

MyxamertskanoB Cyaran bayp:xxanosnyu
muhametzhanov.96@mail.ru
cTyneHT 3 kypca cnenuansioct FOpucnpyaenuust EHY um. JI. H. 'ymunesa, Acrana,
Kazaxcran
Hayunsnii pyxoBoaurens — M. X.JKymanosa

C uenbro co3/1aHus CUCTEMBI IIPaBa, KOTOPOM Obl peryinpoBaIUCh 3eMIIEENINEe, CKOTOBOJICTBO,
CaJlOBOJICTBO, TOPIOBIIS, COLMAIbHBIE OTHOLICHHUS MEXIY OJKUTENIAMH, CEMEHHOe TMpaBo U
cynonpousBoactBoB XVIII B. no H.3. ObuiM mpuHATHL 3aKOHbI Haps XaMMypalnud [0 [paBy
CUMTAIOIMECS] OCHOBHBIM UCTOYHMKOM mpaBa /[peBHero BaBuiona.COOpHUK 3aKOHOB BBIOMT Ha
yepHOM 0a3ajJbTOBOM CTOJI0E.

ITo MHEHMIO Y4eHHBIX 3aKOHBI XaMMypanu OblJIM BECbMa HECOBEPLICHHBI: TEKCT HE pa3/ieiieH Ha
yacTd (TJIaBbl, pa3zieibl) W craThll (maparpadpl), Ja W H3JI0KEHHE IPABOBBIX HOPM JIAETCS B
Ka3yucTudyeckoil ¢opme, a He abcTpakTHOM. Ho kKak MHe Ka)keTcsl, JaHHbIE HECOBEPIIEHCTBA MOXHO
3aMpocTo NMPOCTUTh BaBUJIIOHCKOMY 3aKOHOJATENI0, CChUIAsCh Ha BPEMsl, KOT/la JaHHbIE 3aKOHBI ObUIN
Hanucassl, Beab 3T0 noutu 4000 ner, 1a U caM 3aKOH COJIEP’KUT MHHOBALIMOHHBIE IO OTHOLIEHUIO K
CBOEMY BPEMEHHM CTaThU U MOJIOKEHHUS.

Kak mnokas3slBalOT HcCIeNOBaHMUsS JAHHBIM 3aKOHOTBOPYECKHH JPEBHUM INMaMATHUK SIBIISETCS
caMbIM PaHHUM JOKYMEHTOM B MCTOPHM YEJIOBEYECTBA, B KOTOPOM MBI HAaXOJMM TaKHUE CJIOBA, Kak
«MYK», ©KEHay, «OpaK», CeMbs, «Pa3BOa», «U3MEHA», «IETH», «MYKUMHA» U <OKEHIIUHa». TO ecTh,
YK€ TOrJja, B IpEBHUE BPEMEHA MIPH/1aBaJIOCh OTPOMHOE 3HaUCHHE TaKUM MOHATHSAM KaK CeMbs U Opak,
U Jaxe TMPHUCYTCTBYEeT IMOHATHE pPa3Bofa. JTOT CBOJ 3aKOHOB — H3MEpUTENb, 3a()UKCHPOBABIIMN
M3HavYaJIbHbIE [IEHHOCTH Y€JI0BEYECKOro OOIIEeCTBa U MOKa3bIBAIOIINH, Ky/1a OHU CIIBUHYJIUCH CITyCTs 4
Teicaun JieT. K nyumemy mnm xymamemy.Ilaparpag 128 3akoHoB Xammypanu yrBepxkaaer: «Eciu
MY’KUMHA B3sU1 ce0e JKeHY, HO He 3aKJII0UYMII ¢ Hell OpayHOoro JO0roBopa, 3Ta KEHIIMHA HE SBIISETCS €ro
KEHOI» - 3TO yKas3bIBaeT Ha TO, YTO NPH OTCYTCTBUM OPayHOIo JIOTOBOpA MEXIY MYXKYUHOM U
KEHIIMHOM KMMeIN MEeCTO OTHOUIEHMs cOXHUTeNnbcTBa. [lomydaercs, yxe B Te BpeMeHa INpHU3HAHHE
Opaka JEHCTBHUTEIbHBIM TPeOOBAIO OMPEAEICHHOIO JOKYMEHTHpPOBAaHUS, KaK U ceifuac, OpayHble
OTHOIIEHUS TPEOYIOT pErucTpaly rocy1apCTBEHHbIMUA OpraHaMH.

Tak kakmaHHBIA 3aKOH MMeN OOJBIIYIO HANpPABICHHOCTh Ha WMHTEPECHl MPHUBHIETUPOBAHHOMN
yacTH HAceJeHHs, B HEM HMEEeT MeCTO ObITh NOHATHE IMpaBa COOCTBEHHOCTH, O3HAyalollee IpaBo
BJIaJIeTh, MOJb30BAThCA M pacropskarbcs UMyliecTBOM. OObeKTamMM MpaBa COOCTBEHHOCTH OBLIH
3eMJisl, ABM)KMMOE MMYIIECTBO U pabObl.B 3akoHe MpHUCYTCTBYIO CTaTbu 00 apeHe HEIBUKUMOCTH,
3aKJIajax, ccylax M Jprorax. Tak, IeHCTBOBaJ CIEAYIOIMN BHJ 3€MEIBHON apeHIbl - C YIUIATOM
OTpe/Ie]ICHHOW JCHE)KHOW CYMMBI BIIEpE] WU C YIUTATOW JOJM ypoxkas (Tmpu apeHjae cama - g0 2/3)
nocie yoopku. HekoTtopble U3 JTaHHBIX MOHATUH Ja)ke He ObUIM MCIOJIb30BaHbl, B HOPMOTBOPYECTBE
MOCJIEAYIOIUX JIET, @ BEAb 3TU WHCTUTYTHI IIUPOKO HCIOJB3YIOTCS B COBPEMEHHOM Tpa)KIaHCKOM U
IpaXJaHCKOM IpOLECCYaIbHOM TIpaBe. Bbuto pa3BUTO 00s3aTeNbCTBEHHOE IMPAaBO IMPEICTaBICHHOE
J0rOBOpaMH KYIUIM-TIPOJIaXH, XpaHEHUs 3aiiMa, TJMYHOI'0 M UMYILIECTBEHHOTO HaiiMa u Jip.
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3akoHbl XaMMypanu MpeANNuChIBalOT BOCCTAHABIMBATh CUMMETPHUIO XPYNKOCTH, BBITEKAIOILYIO
13 POOJIEMBI TIPUHIIMITAT-aTeHT TaK: €CJIM CTPOUTEIh TIOCTPOMII YEIOBEKY JIOM U CBOIO padoTy cruemnan
HEMpPOYHO, a JIOM, KOTOPBIA MOCTPOWII, PYXHYJI U yOWJI XO35IMHA, TO ATOT CTPOUTENH JOJKEH OBITh
ka3HeH. Eciin oH yOumII chlHAa XO03sMHA, JTOJDKHBI YOUTH ChIHA ATOTO cTpouTess. Eciam oH yomn paba
XO035IMHA, TO OH, CTPOUTEIb, JOJDKEH OTJaTh X03sSUHY paba 3a pada.Kak MOXHO BUIETbH, 4 THICSYH JIET
Ha3a/1 JI0AM ObUTH MyJpee, ueM ceroaHs. Maest 3Tux naparpagoB COCTOUT B TOM, UTO CTPOHUTEb 3HACT
Kyaa Oomblne, 4eMm JFO00OW HMHCIEKTOpP IO TEXHUKE Oe30MacHOCTH, OCOOEHHO O TOM, M3 KaKHX
MaTepHaJioB JienaeTcs GyHIaMEHT. DTO Jydilee MPaBHIO YIPABICHHS PUCKOM Ha BCE BPEMEHA, BEb
(GyHIaAMEHT C €ro OTCPOYCHHOH CIIOCOOHOCTBIO K Pa3pyIICHUIO — TJIAaBHOE BMECTUJIMILIE CKPBITOTO
pucka. XaMMypanu U ero COBETHHKH 3HaJIM TOJK B MaJICHBKUX BEPOSITHOCTAX. SICHO, YTO II€TTb ATOTO
3aKOHa — HE CTOJIbKO HAKa3bIBaTh 3a Pa3pyLIMBIIMECS OMa, CKOJIBKO CHAacaTh YXU3HHU, MOOYXIas
CTpOHUTEJICH BCSUECKU M30eraTh NPUIMHEHUS Bpeia KOMY Obl TO HU OBLIO.

Ecnu yrnyOuthes B aHanmu3 3akoHa, MOYKHO C/IeaTh OO BBIBOJ, YTO U JKEHIIMHA, XOTS U HE B
MOJTHOM 00BEMe, HapaBHE C MYKYHHOH oOyiafana TPaKIaHCKOH MPaBOCIOCOOHOCTHIO U
neecrniocoOHocThio. Hampumep, B cr. 40 peub uAeT OJHOBPEMEHHO O IMpaBax TaMKapa (Kymnua) u
HaJUTYM (KPHIIBI) HA MPOJAXY JOMa, Mo u cana; B c¢T. 109 — o qoMe KEeHIIMHBI-KOPUYEMHHIIBI.
[IpaBocrioCOOHOCTD KEHIIMHBI 3aBHCENA U OT TOro, ObLIA JIM JKEHIIMHA 3aMy>KeM WIM HET, Oblia Jind
OHa CBETCKOW >KCHIIMHOW WITU XKPUIICH U psiJia QPYTUX 00CTOATENbCTB. JlaHHBIN (hakT, HA MOM B3IJIS
HUMECT MPOIrpEeCCHMBHOC 3HAUCHHUC MJII TOro BpPCMCHHU. Vxke B JaHHOM 3aKOHHHMKE HaKa3aHUus 3a
MOCATATEIbCTBO HA COOCTBEHHOCTh NU(PPEPEHIIMPOBATIHNCH B 3aBUCUMOCTH OT (DOPMBbI COOCTBEHHOCTH
(IBOpIIOBOE WJIM YAaCTHOE) W HWHBIX OOCTOATENBCTB, KaK W B Hame Bpems (rocymaapcTBEHHAs
COOCTBEHHOCTH MJIM YaCTHas1), BKIIIOYas pa3Mep MPUUMHEHHOTO yIiep0a, MOCIeACTBUS U T. JI.

B 3akonax XaMMypaHI/I MBI YK€ BIICPBBIC BHJIHMM JBa BUJAd HACJICAOBAHUSA — IIO 3aKOHY U IO
3aBEIaHUI0, KOTOPBIE MPUMEHSIIOTCS U MO ceil AeHb. O0a OHU CyIIECTBOBAIM OJHOBPEMEHHO: KOTa
YMepIHHﬁ HC OCTaBJIAJ 3aBCIIaHUA, B KOTOPOM BbIPpAKCHA €0 BOJIA, UMYIICCTBO NICPEXOAUIO K TEM,
KTO Ha HEro MMeJ MpaBo 1o 3akoHy. [laparpad 165 ycranasnuBan: «Eciu 4elloBeK MOAAPUT CBOEMY
HACJICAHUKY, IPUATHOMY B €ro rjiasax, 1moJje, caa Wjii J0M U HanumeT €My OOKYMCHT C II€4aTbio, TO
rocje TOro, Kak OTell yiJIeT K cyapOe, Korjna OpaThst CTaHYT JENUTHCS, OH JOJDKEH B3ATh MOJAPOK,
TaHHBIA eMy OTIIOM, M, CBEpX TOTO, OHH JIOJDKHBI Pa3/IeiIUTh MEXIy COOOH JOCTOSHHE OTI[OBCKOTO
1oMa NopoBHY». IIpu Bcem mpu 3ToM, NpH Kaxyuleilics cBoOoze 3aBelaHus 3aKOHbl XaMMypanu
CYIIECTBEHHO €€ OTPaHWYMBAIM B OTIIMYHE OT COBPEMEHHOTO HACJIEJCTBEHHOTO IpaBa. Bo-mepBbIX,
Hacle10/1aTeNlb MOT BBIJETUTh 0COOOr0 HacielHUKa TOJBKO U3 yHcia Aered. Bo-BTOphIX, JHIIEHHE
HaCJIEICTBA JIOMYCKAJIOCh TOJILKO ¢ pasperieHus: cyapu: «(§ 168) Eciau yenoBek 3axoTen OTBEPTHYTh
CBOETO ChIHA U CKa3al cyAbsM: "5 OTBEprHy CBOEro ChlHA'", TO Cy/IbU JOJKHBI pACCMOTPEThH €TI0 JEI0,
Y €CITU CBhIH HE HaHEC OTILYy HUKAKOW 0OWIbI, 32 KOTOPYIO TOJIaraeTcsi OTBEPTHYTh OT HACIIEACTBA, OTEI]
HE MOXXET OTBEPrHYTb CBOEr0 ChIHA OT HacleACTBa». V3 NpHUBENEHHOrO BHJHO, YTO JMILICHHE
HACJIE/ICTBA MOTJIO OCYIIECTBIIATHCS HMCKIIOYHTENBHO CKBO3b MPU3MY OTKa3a OT CEMEHHO-TIPaBOBOM
cs3u. Hacnenonarens 1t TOro, 4roObl MO3BOJIUTE cebe cBOOOAY YCMOTPEHHMS, OTEll MOT OTBEPIHYTh
POACTBO, TAaK KaK JJIsI 3aKOHA OH CUMUTAJICA KaK HE I/IMeIOH_[I/Iﬁ 3aKOHHBIX HACJIC€IHHUKOB.

3aKOoHBI TaK)Ke 3aIIUIIAIN JUYHOCTh, 3/I0POBbE, MOJIOBYIO HEPUKOCHOBEHHOCTb, HO HAaKa3aHUs
3a TIOCATATENbCTBO Ha JTAHHBIE OJlara B OCHOBHOM TPEAyCMAaTPHBAIN CMEPTHYIO Ka3Hb, B OTIUYHE OT
HAIllero TYMaHW3UPOBAHHOTO 00IIecTBa. MOXKHO YTBEpXK/1aTh, YTO 3aKOHaM XaMMypamnu ObUT IPUCYII]
IMPpUHIOHUII CIIPaBCIAJINBOCTH, HpOHI/IcaHHBII\/'I B HaAIIWX HOPMATHBHO-NIPABOBBIX aKTax, XOTb MW Ha
IPUMUTHBHOM, HETYMaHHOM YPOBHE, BhIpa)KaBIIHMiiCs B IPUHIIHUIE TaTuoHa: «Eciu yenoBek moBpeuT
rj1a3 KOro-Tmdo M3 JIIOJIEH, TO MOIDKHO TMOBPEIUTh €ro TJa3» - YTO MOXKHO MPOYHUTATh B 3aKOHHHUKE.
Taxke MOXXKHO YTBEpXJaTh O 3a4aTKax MPE3yMIIMH HEBUHOBHOCTH, BEIb CYIIECTBOBAIU CYyJI€OHbIE
pazOupaTenbCTBa, Ha KOTOPBIX CTOPOHBI JOKA3bIBAK CBOW MO3ulMi. OCHOBHBIM JIOKA3aTEIILCTBOM B
cyAe ObUIM CBHUJAETENIbCKHE IOKa3aHUs, KOTOPHIM B Halle Bpems yaemsiercs oco0oe BHUMaHHE.
[TpornsapiBaeTcss TOSBIEHHE CYNEOHBIX IMPOTOKOJIOB, TaK, 0CO00 BaKHBIE MOMEHTHI CYIEeOHOTO
pa3buparenbcTBa MOTIIM OBITh MMCbMEHHO 3a()MKCHPOBAHBI, XOTSI BECh MPOIECC MPOXOAUI B YCTHOM
dopme. Becbma pactipocTpaHEHHBIM CPEACTBOM YCTAHOBJIICHHS BUHBI OBUIA OPIAIHAHU - «CyJ OOKHUI.
««Ecnm kTo He OKa)keT 0OBHHEHUS B 4apoOJCHCTBE», - TOBOPUIIOCH B 3aKOHHUKE XaMMYyparH, - «TO
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TOT, Ha KOro ObLIO OpOIIEHO MOA03pEHHE B YapojeiicTBe, monaer k Peke u omycturcs B Hee. Ecnu
Peka oBnazeeT uM, TO TOT, KTO €ro OOBUHMII, IIOJIYYHUT €TI0 J0M, a eciii Pexa 00bsBUIIa 3TOrO YeI0BeKa
HEBUHOBHBIM, M OH OCTJICS HEBPEAMM, TOT, KTO OpOCHI Ha HEro OOBHHEHHE B YapoJCHCTBE,
IpeJaeTcss CMEpTH, a ONyCTUBIIMICA B Peky momyyaer 1oM cBoero oOBUHUTENS». JlaHHYIO CTaThIo,
KaK s CYMTAI0 MOXKHO OTHECTHM K IPUHUUIY COLMAIBHOM CIIPAaBEIJIMBOCTH, WM, TAaK CKa3arhb,
00’KECTBEHHOH CIIpaBeIMBOCTH, YTO OoJiee MPUOIMIKEHHO K MOHATUIHOMY ammapary JoJed Toro
BPEMEHH.

W3mokeHHOE MO3BOJSAET CHENaTh BBIBOJ, YTO 3aKOHHUK XaMMypanu, HECMOTps Ha
COXpaHEHHE B HEM psJla NEPeKUTKOB MEPBOOBITHOOOIIMHHOTO CTPOsS (HAaIpUMep, KOJJICKTUBHBIE
(GopMBl OTBETCTBEHHOCTH) M NPUMUTUBHOCTh NPABOBOM TEXHMKH, 3aKpPEIUII U OXPAHAT OCHOBBI
CYILECTBYIOILIETO CTPOS U OOIIECTBEHHOE HEPABEHCTBO, SIBJISUICS CBOCOOPAa3HBIM HCTOYHUKOM H
IIPAOTLOM COBPEMEHHOM 3aKOHOTBOpUYECKOM MbICHH. CBOX 3aKOHOB XaMMypalnM akTyaJeH B
KOHTEKCTE HBIHEIIHUX OYpHBIX CIOpPOB O IIEHHOCTSAX.BHE BCAKOrO COMHEHMS, NPUHLUIIBL,
IIPOBO3IJIAILICHHBIE CBOJOM 3aKOHOB XaMMypamu, ObUIM MPHUHATHI AJI TOTO, YTOObI MPEIOTBPATUTh
HPAaBCTBEHHBI XaOoC M HPABCTBEHHBIM YNaJ0K, MUMEBIIME MECTO B IPEXKHUX IOKOJICHUSAX. 3aKOH
COJIEP’KUT MHOXKECTBO IMOHATUM U MHCTUTYTOB, KOTOPBIE XOTh U B OIPENEICHHON MEpEe IOJIBEPIIUCH
U3MEHEHUSM, HO IPUMEHSIOTCA B HOPMax COBPEMEHHOIO IIPaBa.

CnHcok MCnoIb30BAHHBIX HCTOYHMKOB

1. UnrepHer >xypHanm Www.pravoslavie.ru «CBoa 3akoHOB XamMmypamm», AJbsHC ceMmeil
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2. Bnagumupos b. H. Bceobmas uctopus rocynapersa u npasa. CI16.: AM®DOPA, 2005 — 280c.

3. XKunko O. A., KpamenunaukoBa H. A. Hcropus rocymapctBa u npasa - M.: FOHUTU-
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MyxamMeTKaJIMKbI3bl AJITBIHAT
zhakupovaam@mail.ru
JL.H.I'ymunes arsinaarsl E¥YY 3aH ¢akynbTeTiHIH 3 KypC CTyAEHTI
Feuteivu sxerexnrici — XK.M. U6parumos

Kazakcran PecnyOnukacel Ilpesupentiniyg «Kazakcran 2050» CrpaTerusicbl KajbINTacKaH
MEMIIEKETTIH JKaHa cascHu OarbIThl» aTThl KazakcraH xankeiHa JKonmaybiHna «KyKBIKTBIK cascaTThIH
MaHbI3[Ibl Maceseci azaMaTTapAblH KoHCTHTYHHs Kemiamik OepeTiH COT apKbUIbl KOpPFaly KYKBIFBIH
JKy3ere acbIpybl O0JbIIT TaObLIaAbl. ByJ YIIIIH COT TOPENIriH y3ere acblpy MpoOIECiH OHTAIaTy, OHbI
0achlH apTHIK OIOPOKPATHSIIBIK pacimiaepleH apbuiTy kepek. CoHbIMEH Oip Mesriije CcoTTapiblH
KYMBICBIH KCHUIETY MaKCcaThIHAA MayjiapAbl COTTapAaH THIC PETTeY WHCTUTYTTAPBIH JaMBITYIbI
KaJFacThIpraH keH. bonMaribl Mocenenep OOWBIHINA Aaynapbl IIENIY COTTapJaH ThIC TIPTIMIEH
KYPTri3UIeTIHIeH JKOIIapAbl KapacThIpy KaxkeT» Jen kepceTinreH [1].

Kazakcran Pecnybnukacer Ilpesunmentiniy 2009 xwuirbl 19 kaparmmanarsl cyabsuiapabiH V
cbe3inge «CoT TopTiOiHAE KapacThIpbUIyFa >KAaTaThlH Jayliap CaHbIH a3alThIl, oJlapbl IIEHIyJiH
Oanmama TocLIEpiH, COHBIH IHIiHAE OITIMIEepIIUNIK paciMIep MEH MeIualusiiapbl €HI13y MaHbI3IbI.
By coT TepeniriHig KaJblKa KelylHe MYMKIHIIUTIK TYFbI3aJbl» €N aTKaH O0JIaThIH.

Ocbiran opaif icTi Kapay TapanTtap YIIiH KOJaiJbl )koHEe KbICKa Mep3iMze OO0Iybl KepeK €KEHiH,
COHJAN-aK OJap/bl TaTyIAaCThIPYFa OAFBITTAJIBII JKOHE JKaHA TEXHOJIOTUSIAP/Ibl KOJIJaHa OTBIPBII COT
TOPEIIIriH XKY3€ere achlpy KaKEeTTiir KOpCeTUIreH.
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