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Criminal and criminal procedural Law

y

MPHTH 10.79.21

A.H. Axnanos!, ®.M. Paxmuron?
!Eepazutickuil nayuonanvuwiil ynusepcumem um. JIH. I'vmunéea, Acmana, Kazaxcman
Uncmumym 3axonodamenvcmea Pecnyonuxu Kasaxcman, Acmana, Kazaxcman
(E-mail: ‘ahpanov_a@mail.ru, *fuat25096 1 @mail.ru)

K Bomnpocy o cy0bekTax NpUHATHS NPOLECCYAJBLHOI0 pelleHHs 0 NPeKPalleHUuH YIroJI0BHO-
I0 /1eJ1a 10 HepeaOMIUTHPYIOIUM OCHOBAHUSAM

AHHOTanMsl. YTOJOBHO-TIPOIECCyallbHEIN Koneke PK mo-mpexxaemMy B cTamuu qocyme0HOro pac-
CJICZIOBAHMUS COXPAHSET MOHOTIOJIILHOE MIPABO MPOKYPOpa Ha MpeKpalleHre YroJIOBHOTO Jielia 1o Hepeadu-
JUTHPYIOIIUM OCHOBaHHSAM. MEX/y TeM OYEBHUIHO, UTO 00S3aTEIbHBIM YCIOBUEM MTPEKPAICHHUS Jieja 10
TAaKUM OCHOBAHHUSM CITY)KUT HAJIMYKE B JISTHIUH COCTaBa YrOJIOBHOTO MpaBoHapyIeHus. Toria kak B OTHO-
NICHUY HEBUHOBHBIX JIUII JAHHBIH HHCTUTYT HeNpUMeHHUM. [10psIOK peKpalieH s TAKUX Jell COMPSKEeH
C YTBEPXKJCHUEM O BUHOBHOM COBEPIICHHH JIUIIOM YTOJIOBHO HAKa3yeMOIo JICSIHUS, B TO BPEMsI KaK ero
BUHOBHOCTh MOYKET YCTAHABJIMBATHCS MCKIFOYUTENBHO CyJIoM. B aTOM cityuae unmuddepeHTHa mpoiec-
cyanbHas Gopma cyneOHoro akra, mockonbky YIIK feranusupyer KOHCTUTYIHOHHYIO HOPMY, JIOITyCKast
KOHCTATAIMIO BUHOBHOCTH KakK 110 IIPUTOBOPY, TaK U 10 TIOCTAHOBJICHHIO cyia. K ToMy ke, orpaHHYCHUS
npaB ¥ CBOOOJ JIUIA (3alpeT Ha MOCTYIJICHHE Ha TOCCIykO0y, OTACIbHbBIC BUJIbI JICATCILHOCTH, TPOIBH-
JKCHHUE 10 CIY)KO0€ W T.II.) KaK CJICJACTBUE MPEKpAIlCHH Jelia 10 HepeaOMIUTUPYIONUM OCHOBAHUSM, a
paBHO KOH(UCKAIUS OPYIUN U CPEICTB MPECTYIUICHNS, HE3aKOHHON HAXKUBBI, B3bICKAHHUE MPOIECCYalTh-
HBIX U3JIEPIKEK JOJDKHBI UMETh MECTO TOJBKO MO pPEIleHHIo cya. TakuM o0pa3oM, MpeACTaBIsAETCs, YTO
JIAHHBINA BOIIPOC CIIEyeT OTHECTH K KOMIIETEHIIMH CJICJCTBEHHOTO CyabH. CyneOHbINA OPSIOK 00eCIeUnT
00BEKTUBHOE pa3pelleHre BOIPoca O MPEKPaIEeHIH JIeJIa [0 HepeaOMITUTHPYIOIINM OCHOBAHUSM, B CBA3U
¢ ueM cynieOHble PYHKITUN He OyAyT BBITOTHATHCS BHECYIEOHBIMH OpTaHAMHU.
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B Pecnybnuke Kazaxctan npojomkaercs oOHOBIEHHE YTOJIOBHOTO IMpoliecca, OJHON U3
[JIaBHBIX IIeJIel KOTOPOH SIBJSIeTCs MOBBIIICHHAS OXpaHa U 3all[uTa MpaB ¥ 3aKOHHBIX UHTEPECOB
JUYHOCTH, 00eCTedyeHHEe HEYKOCHUTEIBbHOTO coOmtoeHuss KOHCTUTYIIMU 1 MCTIOTHEHUS 3aKOHOB,
YKperieHHue MpaBonopsiIKa.

Ona MOXeT OBITh TOCTUTHYTA 33 CYET COBEPIICHCTBOBAHUSI CUCTEMBI YTOJIOBHO-TIPOLIEC-
CyaJIbHBIX CIAEP)KEK M MPOTHUBOBECOB, PEBU3UH U MEPECMOTPA CyOBEKTOB, MEXaHU3Ma MPUHSITHS
OJTHOTO M3 UTOTOBBIX MPOLIECCYaANIbHBIX PEIICHUH B CTaIUU AOCYAeOHOTO paccieOBaHus, yCue-
HUS TapaHTUH UHTEPECOB JIMYHOCTH U YTOJIOBHOTO MPABOCYAMS MPH Pa3yMHOM OallaHCe MEXKITY
HUMU B COOTBETCTBUU C OOLIECTPU3HAHHBIMU MEKIYHAPOAHBIMU CTAHJAPTAMU U JTYUYIIUMHU MTPaK-
TUKaMU B 00JIaCTH COBPEMEHHOM yTOJIOBHOW IOCTUIUH.
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B pamkax uccnenoBaHusi mpo0ieMbl Ha3pesl BOMPOC O KOHCTUTYLIMOHHOCTH U COOTBET-
CTBHM MEXYHapOIHO-IIPABOBBIM aKTaM JIEHCTBYIOIEH Ha CETOHS MOJIENU MPEKpaleHus yro-
JIOBHOTO JieJIa 110 HepeaOWINTUPYIOIIUM OCHOBAHUSAM OpraHaMy YTOJIOBHOTO MPECIIEI0BaHMS.

OcHOBHBIMHU (haKTOpaMH, aKTyaJH3UPYIOIMMH paccMaTpUBaeMblil BOIPOC B MOCIIEAHEE
BpeMs, CTaJld, IPeXJe BCEro, MOMpaBKa KOHCTUTYLIMOHHOW HOPMBI O CTaTyce MPOKYpaTyphl, a
TaKXe MOCJIe0BaTeIbHOE YCUIIEHUE CyJle0HOTO KOHTPOJIS 32 XOJIOM JI0CyAe0HOro MpOU3BOACTBA
MyTeM 3HAYMTEIBHOTO PACIIMPEHHSI TOTHOMOYMH CIIEACTBEHHBIX Cy/EH.

N3menennslil B 2017 rony myHkT 1 craren 83 Konctutynnn PK B xauecTBe ocHOBHOM
3a7ja4M MPOKYpaTyphl ONpEAEInII MPEeICTaBIEHUEe «MHTEPECOB TOCYIapCcTBa B CyA€ U OCYILECT-
BJICHUE OT UMEHH IrOCy/1apCcTBa YTOJIOBHOIO MPECIICA0BAHM.

OpHMM U3 3HAUUTENIBHBIX JTOCTHKEHUH MOAECPHU3ALNN YTOJIOBHOIO IPOLECCA B KOHTEK-
CT€ YCHJIEHHs NPUHIIMIIA COCTA3ATEIbHOCTU M PAaBHOINpPABUsS CTOPOH CJelyeT NpU3HaTh BBeJe-
HHE NpolecCyaqbHON (PUTYpBI TOTHOMOYMIA CIIEICTBEHHOTO CY/IbH U ITO3TAITHOE PACILIUPEHUE €ro
KOMIIETEHIMH, 3aMECTHUBIIEH COOTBETCTBYIOIIYIO (DYHKIIMIO POKYPOpPA MO CAHKLMOHUPOBAHHIO
BCEX Mep MPOILECCYaIbHOTO MPUHYXIEHUS U IPUHYAUTENbHBIX CIIEACTBEHHBIX NEHCTBUH, Cyllle-
CTBEHHO OTPaHMYMBAIOIIUX KOHCTUTYLIMOHHBIE ITPaBa JMYHOCTH B YTOJIOBHOM IIpOIIECCe.

BwMmecrte ¢ Tem yka3aHHbIE TONPaBKU HUKOMM 00Pa30M He KOCHYJIUCh CyObEKTOB U IpolLie-
Jypbl IPUHATHS OTHOTO U3 BaKHEHUIIMX UTOTOBBIX MTPOLECCYaIbHBIX PELICHUH CTa UM 10Cyae0-
HOTO PaccieJOBaHus — MPEKpPaIeHUsl YToJI0BHOTO Jeina (MpeciefoBaHus) 10 HepeabuIuTupyto-
1M OCHOBAHHUSIM.

[To-npexHeMy pelieHue opraHa MpeaBapuTebHOrO CIEACTBUS U IO3HAHUS O MpeKparliie-
HUM YTOJIOBHOTO JIeJ1a 110 HepeaOUIUTHUPYIOIIUM OCHOBAHUSM, ITPETYyCMOTPEHHBIM ITyHKTaMH 3)
4), 9) -12) vactu nepsoii crateu 35 u crarseit 36 YIIK PK, yTBepkaaercs npokypopom, TO €CTh
UCKJTIOYMTEIBHO OPraHOM YTOJIOBHOTO ITPECIIEIOBAHNUS.

B cBsi3u ¢ 3TUM 3aKOHOMEPHO BO3HUKAET BONPOC: HACKOJIBKO JAaHHOE MPEANUCAaHHUE CO-
OTBETCTBYET noJyioxkeHusiM aeiictByromeii Koncturynnn PK 1 Hopmam oOuienpu3HaHHbBIX aKTOB
MEXTyHapOIHOTO paBa?

Ecnu oOparutbes Kk OCHOBHOMY 3aKOHY Halllero rocyJapcTBa, TO HOAMYHKT 1) myHkTa 3
cTarby 77 SICHO M3JaraeTr CyTh NMPE3yMIILIMA HEBUHOBHOCTHU — «JIULO0 CUUTAETCS HEBUHOBHBIM B
COBEpILEHUH MPECTYIUICHHUS, TOKAa €r0 BAHOBHOCTh HE Oy/1eT NpHU3HaHa BCTYUBIINUM B 3aKOHHYIO
CHITY IIPUTOBOPOM CYJIay.

Bo-nepBbIX, B JaHHOM ONpEAETICHUN Cy[ 0e3 BCSKON allbTepHATUBBI MPU3HAETCS IVIaB-
HBIM TpOLIECCyaTbHBIM CyObEKTOM, KOHCTATUPYIOLIMM BUHOBHOCTb JIMIIA B COBEPIIEHUH YTOJIOB-
HO-HaKa3yeMoro JIesHUsl.

Bo-BTOpBIX, ycTaHaBiauBaeTcs (opMa MpoIecCyalbHOrO aKTa B BHJE BCTYIHUBIIETO
B 3aKOHHYIO CHJIy CyAeOHOro ImpUroBopa. 3ayacTylo JaHHas 4acTb OIpEeNeHHs Ha MpPaKTHKe
BBI3BIBAET BOMPOCHI, MMOCKOJIBKY HEKOTOPBIMH IPUIOBOP Cyda MPU3HAETCS KAaK €AMHCTBEHHBIH
IpolecCyalbHbIN TOKYMEHT, JIOMyCKalOIIUN YCTaHOBIEHHUE BUHOBHOCTH Juua. Ha Ham B3z,
TPYAHO COINIACUTHCS C TAKOW MO3UIMEH, MMOCKOJIbKY JAaHHAs WHTEpHpeTals MOXET MPUBECTH
K MapajioKcy: BO BCEX CIIy4asx MpeKpallleHus jAeia Ha AOCYNeOHbIX U CyAeOHBIX CTaausX, B T.U.
[0 HEPEeaOMIUTUPYIOLIUM OCHOBAHHSIM, JIMLIO JOKHO MPU3HABATHCSI HEBUHOBHBIM U MOAJIEXKATh
BOCCTAHOBJICHHIO B IipaBax. [lomaraem, yTo B paccMaTpuBaeMOi HAMU CUTYalMM IPUTOBOP U T1O-
CTaHOBJIEHUE — 3TO BCETO JIMIIb (POPMBI IPOIIECCYATbHBIX PELICHUH Cy/la HA Pa3IMYHBIX CTAANUAX
yroJjoBHOTO nporiecca. KiiroueBbIM jke B OIpeesIeHUH SBIseTCs MOChUI, Kacaroluiics cyObeKTa,
INPUHUMAIOIIET0 pelieHre 0 BUHOBHOCTH MJIM HEBUHOBHOCTH JIMIIA B YCTAHOBJICHHOM 3aKOHOM
HOPSIZIKE.

KoHcTuTynIMOHHOE ompeeneHre npe3yMIM HEBUHOBHOCTH B IOJIHOW Mepe COOTBET-
CTBYET TpeOOBaHUAM OOLIENIPU3HAHHBIX AKTOB MEX/TyHapPOIHOTO MpaBa, paTu()UIIUPOBAHHBIX Ha-
IIMM TOCYJapCTBOM.
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Bceobmeit aexmaparueil mpaB yenoBeka U rpaxkaanuHa [ 1] mpoBosriamiaercs, 4To BUHO-
BHOCTb JIUI[a MOXKET OBITh YCTaHOBJICHA JIUIIB «3aKOHHBIM MOPSIKOM IyTEM INIACHOTO CyAeOHOTO
pa30upaTenbCTBa B yCIOBUSAX 00€CTIEUeHHS €My BCEX BO3MOXKHOCTEH JUIst 3aIUThDy (CT. 12).

AHaJIOTUYHBIM SIBIISIETCS OTPEieNIEHHE pacCMaTPUBAEMOTro MPUHIIKIA B MeXTyHapOTHOM
MakTe O TPaKIAHCKUX U MOJUTUYECKUX MpaBax [2], MpedoCTaBIsIoIEero 00BUHIEMOMY MPaBO
«Ha CIIpaBeIINBOE U MyOIUYHOE Pa30oHpaTeNbCTBO Jiea KOMIIETEHTHBIM, HE3aBUCUMBIM U Oec-
MPUCTPACTHBIM CYJIOM, CO3/IaHHBIM Ha OCHOBaHWU 3akoHa» (cT. 14). Hapsay ¢ stum, crpaHa-y-
YaCTHHUIIA YKA3aHHOTO MEKIYHAapOIHOTO MakTa 00s3yeTcs B JaJIbHEHIIIeM pa3BUBaTh BOSMOXKHO-
CTH 3aIIUTHI B CyIeOHOM mopsiike (CT. 2).

Taxum 00pa3oM, yCTaHOBIEHUE BUHOBHOCTH JIULIA HE CYJIOM MPU MIPUHSITUU MPOIIECCyalb-
HOTO pEIlleHUs1 O MPEKPAIIeHUH YTOJIOBHOTO Jieia M0 HEpeaOMIUTHUPYIOIUM OCHOBAaHUSM UAET
B paspe3 C MPHUHIMIIOM MPEe3yMIIIIUA HEBUHOBHOCTH, yperynupoBaHHbM Konctutynueir PK u
aKTaMU MEXIyHapOHOTO IpaBa.

Bmecte ¢ TeM, Bompoc Ba)keH, PEKIE BCETO, C MO3UIUHN YCUIICHHUS 3alUTHI PaB U 3a-
KOHHBIX MHTEPECOB IO03PEBAEMBIX, OOBHHSEMBIX MPOTHUB HE3aKOHHOTO U HEOOOCHOBAHHOTO
MPUBIICUYCHHUS UX K YTOIOBHOU OTBETCTBEHHOCTU. OH aKTyaseH U ¢ MO3ULIUU MOTEePIEeBIIETo, He-
3aMHTEPECOBAHHOTO B HEOOOCHOBAaHHOM OCBOOOXJIEHUH BUHOBHBIX OT YTOJIOBHOTO HaKa3aHUSI.
[To 7aHHBIM IPABOBOI CTATUCTUKH, B AOCYAEOHOM IPOU3BOICTBE MPEKPAIlICHNE YTOIOBHOTO JIeia
(mpecienoBaHus) O HEPEAOMIUTUPYIOLIUM OCHOBAHUSIM, BIEKYIIIMM OCBOOOXKIEHHE OT yTOJIOB-
HOM OTBETCTBEHHOCTHU M HaKa3aHUs, MPUMEHSIETCS TIOCTATOUHO IIUPOKO.

3a mocneaHue TPH rofa, Mo cBeneHusM [ enepanbHoil npokyparypsl PK, uncno mpekpa-
[ICHHBIX YTOJIOBHBIX JIEN 10 HEPEeaOWIUTUPYIOIIUM OCHOBAHHSIM B CPaBHEHHH C KOJIMYECTBOM
YTOJIOBHBIX JI€J1, HAXOSAUINXCS B IPOU3BOJICTBE, BRIIISAUT CIAEIYIOIINM 00pa3oMm:

- B 2015 rogy u3 uncna Haxopsmuxcs B mpousBoactse 402 821 yronoBHbIX Jed IpeKkpa-
1ieHo 65 234 yronoBHbIX jAena, uto cocTasiseT 16,19%;

- B 2016 rogy u3 408 775 yronoBubix aen npekpamiero 79 021 (19,33%);

-8 2017 roxy u3 360 429 yronoBHbIX Aen npekpaiieHo 68 584 yronoBHsix aena (19, 02%).

B cpennem no ctpaHe B cTaiuu A0CYyA€0HOT0 paccieqoBaHMs KaX10€ MATOE YTOJIOBHOE JIENI0
IpeKpallaeTcs Mo HepeadMINTHPYIOIUM OCHOBAaHUSIM.

BwMmecte ¢ Tem He Bce MpencTaBUTENN YTOJIOBHO-IPOLIECCYyaaIbHON HAyKU MPU3HAIOT Je-
CTBYIOIIIEE TOJIOKEHHE HapyLICHUEM MPUHIIMIA NPe3yMIIIUN HEBUHOBHOCTH, IPUBOIS pa3iny-
Hble apryMeHThl. [1o MEeHuto npodeccopa ['onosko JI.B., B paccmMarpuBaeMoM ciiyyae «BOMIPOC
0 BUHOBHOCTH OCTAE€TCsl HEPa3peIIeHHbIM, TaK KakK JIeJI0 B CyJl HE HAIPABISUIOCHh U 110 HEMY He
HNPUHUMAJIOCh UM pEIlIeHUe MO CylecTBy. [Ipe3yMIius HEeBUHOBHOCTH OCTAETCs Mpolieccyallb-
HO HE OIPOBEPrHYTON BCTYNHBILUM B 3aKOHHYIO CHJTy IPUTOBOPOM CYy/la, HUHBIMHU CIIOBAMH JIULIO
Mo-TMpekHeMy OyZleT 0CTaBaThCs HEBUHOBHBIMY [3].

BMmecTe ¢ TeM HEKOTOpbIE aBTOPHI MBITATUCH BBISICHUTB: SIBISETCS JIM MIOCTAHOBJIEHUE O
IpeKpalleHNH YToJI0BHOTO JIej1a aKTOM ITPU3HAHUS OOBUHIEMOT0 BUHOBHBIM B COBEPILIECHHUH TIpe-
crymieHuss? OAMH U3 CTOJIIOB TEOPUU COBETCKOTO YTOJIOBHOTO ITPOLIECCA WIEH-KOPPECIIOHACHT
AH CCCP M.C. Crporosuy, oTBeuYasi Ha JaHHBIM BOIIPOC, YTBEPXKAAJ, UTO «IIOCTAHOBJIEHHUE O
HpeKpalleH!H YTOoJI0BHOTO JieJla HUKOTa He ObUIO M He SIBJISETCS aKTOM ITPU3HAHUS OOBUHIEMO-
ro BUHOBHBIM B COBEPILICHUU MPECTYIUICHHS], 10 KAKUM Obl OCHOBAHHSIM 3TO ITOCTAaHOBJIEHUE HE
HNPUHUMAIIOCH M OT KOT'O OBl OHO HU UCcX01M10. HUKOTO Hemb3s MpU3HATh BUHOBHBIM ITOCPECTBOM
IpeKpalleHus yTOJIOBHOTO Jieia: OCTAaHOBJIEHUE O MPEKPALEHUH YTOJIOBHOIO JIejla — 3TO HE TOT
IpolecCyalbHbIN aKT, KOTOPHIM MO’KHO BMEHHMTh B BUHY COBEpILICHUE NpecTyIuieHus. Beas scHo
JKe: €CIIM YTOJIOBHOE JEJIO MPEKpaIleHO, 3Ha4YUT, YTOJIOBHOIO Jieja, B IOPUANYECKOM 3HAYEHUU
3TOTO MOHATHUSA, OoJbIle HeT. Kak e MOXKHO pU3HATh YelloBeKa BUHOBHBIM B COBEpPLICHUU TIpe-
CTyIUJICHHsI O€3 YyTOJIOBHOTO JieNia, BHE YTOJIOBHOTO fena?y [4].
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[TonoOnyro mo3unuro 3ansnu B. Jlykamesuu u B. [llumMaHOBCKUH, yTBEpKIaBIIUE, YTO
«HOPMBI YTOJOBHO-IIPOIIECCYAIbHOTO MpaBa BMEHSIOT B 00S3aHHOCTh OpraHa pPacciedOBaHUS
IPOBOAMUTE JOCYAEOHOE MPOU3BOJCTBO, YCTAHABIMBATh, JJOKA3bIBaThb BUHOBHOCThH (PaBHO Kak
HEBUHOBHOCTD) JInL. OHAKO yCTaHOBJIEHHE BUHBI — 3TO €llle HEe MPU3HAHUE OOBHHAEMOIO BU-
HOBHBIM. [Ipu3HaHMe IuIa BUHOBHBIM U yCTAHOBJICHHE, JOKA3bIBAHWE BUHOBHOCTH — MOHSTHS
JIaJIEKO HE paBHO3HAYHBIE» [5].

OueBHIHO, YTO MpPEKpalleHHe YTOJOBHOIO Jieja M0 HepeaOMINTHPYIOLUIMM OCHOBAHHUSM,
Ha Hall B3MJIsAJ, JOJDKHO OBITh OTHECEHO K MCKITIOUMTENbHON KOMIETEHIMH cynia. Takas mo3uius
MOXeT ObITh 000CHOBaHA CIIEAYIOLUIMMHU JOBOJAMMU:

- MOHOIIOJIBHOE NTPaBO MPOKYpOpa Ha MpeKpalleHue Aeia No HepeaOMIUTUPYIOIUM OCHO-
BaHMSIM PACXOAUTCS C MpeJHA3HAYEHUEM, YCTPOMCTBOM M (PyHKIMSMH Ka3aXCTaHCKOW MPOKypa-
TYPpBL,

- IPOKYPOP KaK OpraH YroJIOBHOTO Ipeciel0OBaHus U CTOPOHA OOBMHEHUsI CBOUM pellie-
HUEM He BIIpaBe KOHCTATUPOBATh IOPUAMYECKUI (DAKT MpU3HAHMS JIMLA BUHOBHBIM B COBEpILIE-
HUM MIPECTYIJICHUS U BO3JIaraTh Ha ce0sl COOTBETCTBYIOILYIO CyAeOHYIO (DYHKIIHUIO;

- IOCTAHOBJICHNE OpraHa yrojJOBHOI'O IIPECIEA0BaHUA O IPEKPALIEHUH YTOJIOBHOTIO Jeja
10 HepeaOWIUTUPYIOIEMY OCHOBAHUIO HE MOXKET BJI€Ub NPU3HAHME BUHOBHOCTH JIMIIA, KaK 3TO
IPEAYCMOTPEHO B CIIy4ae MOCTAHOBJIEHHUS CY/IOM OOBUHHUTEIBHOIO IPUTOBOPA;

- OTPaHNWYEHUSI KOHCTUTYLIMOHHBIX MpaB U CBOOOJ JMYHOCTHU (3alpeT Ha rocylapcTBEH-
HYIO CITy’K0y, OT/IeIbHbIE BUBI TPYAOBO JeSTeIbHOCTH, IPOJBI)KEHHUE O CITY>KO€ U T.I1.) BCIe -
CTBUE INPEKPAILEHNUS JIea 110 YKa3aHHBIM OCHOBAHMAM JOJKHBI UMETh MECTO TOJIBKO IO pelle-
HUIO CYZ1a;

- IPY IIPEKPALICHUH TAKOTO Jiejia MOAJIEXKAT PACCMOTPEHUIO BOIIPOCHI, KACAIOLIUECs KOH-
CTUTYLIMOHHOTO TpaBa COOCTBEHHOCTH (KOH(UCKALUS OPYIUil M CPEeICTB NPECTYIUICHUS, UMY-
I1€CTBA, JJOOBITOTO IPECTYMHBIM ITyTEM, 3alPEIIEHHBIX IPEAMETOB, B3bICKAaHUE MTPOLIECCYaIbHBIX
U3IEPKEK U T.I1.), KOTOpbIE HE BIIpaBe pelaTh OpraHbl YrOJIOBHOTO MPECII0BaHNs, TIOITOMY TaK
WM MHA4Y€ OHU BBIHYKACHBI OyyT 00paIiaThCst o 3TUM BOIPOCaM B CYI;

- BBEJIEHHUE MpoLiecCyaabHON (PUTYpBI CIIEACTBEHHOIO Cy/IbU U Ha/I€JICHUE €ro MOJTHOMO-
YUSAMU MPEKpaLaTh jej1a o HepeaOUIUTUPYIOIIMM OCHOBAaHUAM 00eCTIeUUT OeCIIPUCTPACTHOE U
00BEKTUBHOE pa3pellieHHe BONIPOCa B COCTA3ATEIbHOM MPOLIECCE C OTAEICHNEM JaHHOTO CYyObeK-
Ta OT ()YHKIIMH OOBUHEHHS,;

- IIPY TAKOM MOPsAJIKE NHULIMATUBA IPEKPALLICHUS JEJI CJIEACTBEHHBIM CYIbEH COXPaHAETCS
3a IPOKYPOPOM, KOTOPBIH, BO-TIEPBBIX, BHOCUT MTOJJOOHOE MPEACTABIECHUE CYIbE TOIBKO 110 CBOE-
MY YCMOTPEHHUIO COOTBETCTBYIOIUX HEPEAOUIUTUPYIOIINX OCHOBAaHUM, BO-BTOPBIX, 00513aTEIbHO
y4acTBYET B PACCMOTPEHUH JAHHOT'O BOIIPOCA B CYIE;

- BCJIEACTBUE MPEKPALICHUS JIeja CIEACTBEHHBIM CyAbel CyeOHble (yHKIUH 0 pa3pe-
IIEHUIO JIeJa [0 CYLIECTBY He OyayT BBIMOIHATHCS BHECYEOHBIMU OpraHaMH;

- KpoMe Toro, OyzieT 3a/1eiiCTBOBaH MEXaHU3M CJIEP’KEK U POTUBOBECOB MEX/Ly OpraHaMH
YTOJIOBHOTO TIPECIIEIOBaHUS U CyAOM B IPUHATHH PELICHHM, CYIIECTBEHHO OIPaHUYMBAIOIINX
KOHCTUTYLIMOHHBIE TIpaBa U CBOOOJIBI TpakKIaH, MOCKOJIbKY COIIACHO 3akoHonarenbcTBy PK s
JML, OCBOOOXKJIEHHBIX OT YTrOJIOBHON OTBETCTBEHHOCTH IO HEPEaOMIUTUPYIOIIUM OCHOBaHM-
SIM, MOTYT HACTYIUTh HEOIAroNpUsTHbIE NTPABOBbIE MOCIEACTBHS (3alpeT Ha TOCYJapCTBEHHYIO
ciyk0y U Jp.), CBSI3aHHbIE C COBEPILICHMEM UMK BUHOBHO YTOJIOBHOT'O ITPaBOHAPYILIEHHUS;

- MUHUMM3HUPYIOTCS TIpeesibl CyObEeKTUBHOTO YCMOTPEHUSI U BO3MOXHOCTH 3JI0yTOTpe-
OJIeHUs1 CO CTOPOHBI CIIeI0BaTeNs, J03HABATENs, OpraHa JO3HAHUs U MPOKYpopa, uTo OyaeT npe-
ISATCTBOBaTh HE3aKOHHOMY U HEOOOCHOBAHHOMY OCBOOOX/IEHUIO0 BUHOBHBIX B COBEPLICHUU TIpe-
CTYIUJICHUH JIMI] OT YTOJIOBHOM OTBETCTBEHHOCTU U HAKA3AHUS;

- IIPeKpallleHue TaKuX JieJl OpraHaMM YTOJIOBHOTO MPECIEA0BaHMsI CIOCOOCTBYET YKpbI-
THUIO NPECTYIUIEHUH, UICKYCCTBEHHOMY YIYUILIEHUIO CTATUCTUYECKUX MOKa3aresiei paboThl, Torna
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KaK nepefadya JaHHOW (DYHKIMHU CIIEACTBEHHOMY CY/b€ YCHIJIUT TapaHTUH NPOTHUB HE3AKOHHOI'O
IIPU3HAHMS JINL BUHOBHBIMM, B JI€IHUH KOTOPBIX OTCYTCTBYIOT IPU3HAKH MPECTYIUIEHUS, HO B
OTHOILIEHUH KOTOPBIX HEOOOCHOBAHHO MPUMEHSITUCH MEPBI MIPOLIECCYATbHOTO PUHYKICHHS], BbI-
JIBUTAJI0Ch OOBUHEHHUE.

Takum oGpaszom, npeaycmorpenHoe YIIK PK mpaBo mpokypopa mpuHHUMAaTh pelieHue
0 IMPEKpaIIeHUU YTOJIOBHOIO JieNla MO0 HEPEeaOMIUTHPYIOLIMM OCHOBAaHUSAM SIBHO IMPOTUBOPEUUT
noanyHkTy 1) mynkra 3 crarbu 77 Konctutyuuu PecriyOnuku KazaxcraH.

Ha ocHOBaHMM M3II0KEHHOTO MPEACTABIAETCS, YTO MOJHOMOYHS IO MPEKPALEHUIO YTOJIOBHOTO
nena (IpecieoBaHus) 1eaecoo0pa3Ho pa3rpaHUuUTh CIEIYIOIUM 00pa3oM:

- IO peaOUIUTHUPYIOLIMM OCHOBAHUSM — OHHU PEau3yloTCs ClIeoBaTesIeM, OPraHOM J0-
3HAHU C YBEJJOMJIEHHUEM MIPOKypopa JIMO0 caMUM MPOKYPOPOM;

- 110 HepeaOWINTUPYIOIIUM OCHOBAHUAM — IO MPEICTABICHHUIO POKYPOPa TOIBKO CYA0M
B JIMLIE CJIEICTBEHHOTO CY/IbH.

HcTopuko-KoMITapaTUBHBIN aHaIu3 MOKa3bIBaeT, yTo €€ B XIX Beke YcTaB yroaoBHOIO
cynonpoussozactsa Poccun 1864 1. oTHOCHI npekpanieHue Aeil K komnereHuuu cyna. B I'epma-
HUM (MaJIO3HAYUTEIBHOCTD NPECTYIUICHUS; PU IPUMEHEHUH NpoOaIiu; NepcueKTHBa 0cBOOO-
KACHUS OT HAKA3aHHUS; JEATEIIbHOE pacKasHUE; OTKa3 OT YTrOJOBHOIO MPECIIEI0BaHMs 3a HOBOE
IIPECTYIUIEHHE ITPU TOCTATOYHOCTH HAKa3aHUs I UCIIPABIIEHUS BUHOBHOTO, YK€ OCYXKIEHHOTO
3a COBEpILEHUE JIPYTroro MpecTynieHus), YKpauHe (110 BceM OCHOBaHMSM B CBS3H ¢ OCBOOOXKIe-
HHUEM JIUIa OT YTOJIOBHOW OTBETCTBEHHOCTH), DCTOHMU(IIPUMHUPEHHUE CTOPOH; Hellenecoodpas-
HOCTb HAaKa3aHHUs; OTCYTCTBHE IMyOJIMYHOIO HHTEpeca K JIely; He3HAYMTEIbHOCTh BUHBI) Ha 3TaIe
JocyaeOHOro MPOU3BO/ICTBA 110 aHAIOTHYHBIM HateMmy YIIK HepeaOUIuTUpyOIIMM OCHOBAHUAM
YTOJIOBHBIE JI€J1a IPEKPALIAKOTCS TOJIBKO C COMIAcUs Cya.

Hcxonst u3 uaeonornyeckod uaeHTHYHOCTH aerctBytoued penakiuuu YIIK Kazaxcrana
n YIIK Vkpannsl, npousseneHnoil B PK penenuum oTae/bHBIX MOJIOKEHUN YKPAUHCKOIO Yro-
JIOBHO-IIPOLIECCYAJIbHOTO 3aKOHA JIOTMYHO 3aMMCTBOBAaTh U MOJOOHYIO HOPMY, a HE JenaTb 3TO
n30MpaTeabHO, UCXO U3 BEJOMCTBEHHBIX MHTEPECOB OPraHOB POKYPaTyphl.
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A.H. Aknanos!, ®.M. Paxmuros’
UJLH. I'vmunés am. Eypaszus yimmuix ynusepcumemi, Acmana, Kazaxcman
’Kasaxcman Pecnyonukacvinoiy 3aynama uncmumymsl, Acmana, Kazaxcman

AKTaJIMaHTBIH Heri3aemeJsiep 00MBbIHIIA KbIJIMBICTBIK iCTi TOKTATy TYpPaJibl MPOLECTIK
emimM KadblIIaiThIH Cy0ObeKTiIepre KaTbICThI

Anparna. Kazakcran PecnyOnukaceinbiy KpuiMbicTsik [Iponectik kofekci ami e akTaaMalThiH
HerizzeMenep OOMBIHIIA KBUIMBICTBIK 1CTI TOKTATyaFbl IPOKYPOPIBIH MOHOTIOMMSUTBIK KYKBIFBIH CaKTaii-
1bl. COHBIMEH Karap, OChIHAaN Herizaep OOWBIHIIA iCTI TOKTATYABIH MiHAETT] MIaPThI OOJIBII iC-OpEKETTeT]
KBUTMBICTBIK KYKBIK OY3YLIBUIBIKTBIH KYPaMbIHBIH OOJybl €KEHI aHBIK, OipaK KiHoCi3 TYJIFaIapra KaTbICThI
OyJ1 HHCTUTYT KOJNJaHbUIMai1pl. OChIHAAH iCTEPIiH TOKTATbUTY TOPTiOi TYJIFaHBIH KbUIMBICTHIK XKa3ajlaHa-
TBIH 1C-OPEKETTI KiHAJI JKacaFaHbIHbIH OEKITiLTyiMEH yIuTacabl, COHBIMEH Oip/iell yaKbITTa OHBIH KiHOCI
TEK KaHa COTIeH OenrineHeni. by skarmalia cOT akTICIHIH MPOIECTIK HbICAHBI HHAU(PUPEHTTI, ce0ebi
KIHOMIJTIKKE YKiM OOHMBIHINA J1a, COHAAN-aK COT KaylbIchl OOMbIHIIA J1a o1 O6epe oTbipbin, KIIK konctuty-
LUSUTBIK HOPMaHBI I€TaIN3aMsITa IbI.

CoHBIMEH Karap, aJaMHbIH KYKBIKTapbl MEH OOCTaHABIKTApBIH IEKTEYTe (MEMIICKETTIK KbI3METKE
TYCyTe THIMBIM Cally, )KEKEeJIEreH KbI3MET TYPJIepi, KbI3METi OOMbIHIIA KOFapbUIaTy oHE T.0.) *KoHE COFaH
TEH KapyJap MEH KbIJIMBIC KYpajJlapblH, 3aHChI3 MaiAaHbl, iC )KYPri3y WBIFbIHAAPBIH OHIIpIN amy OOHbIH-
112 aKTaJIMAMTBIH HeTi3Aepre OaiaHbICThI iCTI TEPreyIlik TOKTaTy COT IIEIIiMiMEeH FaHa OPbIH allybl THIC.
Ocbunaiiia, OyJ1 MacesieH1 Teprey CyAbsSCBIHBIH KY3bIPETiHE KaTKbI3yFa OonaTbiHbl Ke3aeneni. COTThIK
TOPTIIT aKTaJIMAaUTHIH HEri3/1ep OOMbIHIIA iCTI TOKTAaTy MOCeNIeCiH 0OBEKTHUBTI ISyl KAMTaMachl3 eTell,
OCBIFaH OaiyIaHBICTHI COTTHIK (PYHKIMSIIAP COTKA JCHIHT1 OpraHaapMeH KYpTri3iiMeni.

Tyiiin ce3nep: KoHCTUTYIHS, KBUIMBICTBIK MPOLECC, KBUIMBICTBIK 1CTIH TOKTAaThLIYbl (KbLIMbI-
CTBIK KyZaJay/IblH), aKTaJIMAHTBIH HET131eMelep, MPOKYpop, COT, TEPrey COTHI.

A.N. Akhpanov', F.M. Rakhmitov?
'L.N. Gumilyov Eurasian National University, Astana, Kazakhstan
’Institute of legislation of the Republic of Kazakhstan, Astana, Kazakhstan

On the issue of the subjects of the procedural decision on the termination of the criminal
case on non-rehabilitating grounds

Abstract. The criminal procedure code of the Republic of Kazakhstan still retains the exclusive
right of the Prosecutor to terminate the criminal case on non-rehabilitating grounds at the stage of pre-
trial investigation. Meanwhile, it is obvious that the mandatory condition for the termination of the case
on such grounds is the presence in the act of a criminal offense. While this institution is not applicable
to innocent persons. The procedure for the termination of such cases involves the allegation of the guilty
person committing a criminal act, while his guilt can be established exclusively by the court. In this case,
the procedural form of the judicial act is indifferent, since the CPC details the constitutional norm, allowing
the statement of guilt both by verdict and by court order. Besides, restrictions of the rights and freedoms of
the person (a ban on receipt on civil service, separate types of activity, promotion, etc.) as a consequence
of the termination of business on the non-rehabilitating bases, and equally confiscation of tools and means
of crime, illegal profit, collecting procedural costs shall take place only by a court decision. Thus, it seems
that this issue should be referred to the competence of the investigating judge. Judicial procedure to ensure
an objective resolution of the issue of termination of the case on non-rehabilitating grounds, in connection
with which judicial functions will not be performed by non-judicial authorities.

Keywords: Constitutional, criminal proceeding, termination of criminal proceedings (prosecution),
non-rehabilitating bases, prosecutor, court, investigating judge.
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OHBIH aTaiybl 00y KaxeT. CypeTr aiiKbIH, CKaHEp/IEH OTIIETeH OOIYBI KepeK.

Makasanarel popmyranap TeK MOTIHJIE OJIapFa cuiTeMe Oepiice FaHa HOMEpJICHE .

XKanmel konnanbicTa 6ap abOpeBuaTypajap MEH KbICKapTylapiaaH Oackajgapbl MiHICTTI
TYpJIe ajFall KoJJaHFaHaa TYCIHAIPUTY1 Oepiayl KaxkeT.

Kapkbputait keMek Typajibl aKknapar OipiHini 6eTTe KopceTiaemi.



9oeouemmep mizimi

Mortinae omibuerTepre ciiTemMmenep TiKXKakKIIara alnbiHaabl. MoTiHAeT1 o1e0ueTTep Ti3iMiHe

ciITeMenep/iH HOMEpJIeHYl MOTIH/E KONIaHBLUTYybIHA KATBICTHI KYPri3iiifie: MOTIHAE Ke3eCKeH
oneOueTke anFaikel cinteme [ 1] apkbuibl, eKiHIi ciireMe [2] apKbLIbl T.C.C. )Kyprizineni. Kitanka
JKacalaThlH ClITeMeNepae KOMAaHbUTFaH OeTTTepl Ae KepceTinyi kepek (Mbicansl, [1, 45 Oet]).
Kapusnanbaran enOexTepre cinremenep xkacaamaiinbl. CoHbIMEH KaTrap, pelieH3us AaH O TIeHTIH
OacbUTBIMIApFa Ja clITeMenep jkacaamaiiabl (o1e0ueTTep Ti3iMiH d3ipiey yIriiepiH TOMeHer]
MaKaJaHbl paciM/ey YriciHeH KapaHbI3).
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Makaja OpbIC TUTIHJE Ka3blica), OpbIC JKOHE Ka3zak TUIiHAE (erep Makaja arbUIIIbIH TUTIHIE
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IHosoxkeHNEe 0 PYKONUCHAX, NPEACTABAAEMBIX B 5KypHa «BectHuk EBpa3suiickoro
HanMoOHaJIbHOro yHusepcurera umenu JIL.H.I'ymmnea. Cepusi: IIpaBo»

1. Henw scypuana. 1lyOnukanus TIIATEIbHO OTOOPAHHBIX OPUTHMHAIIBHBIX HAYyYHBIX paboT MO
IOPUIMYECKOMYK HaIpPaBJICHHUIO.
2. ABTopy, *enarolemMy onyOINKOBaTh CTaThlO B KypHajie HEOOX0IUMO NPEACTaBUTh PyKOITUCH
B TBEpHIOH Komuu (pacredyaTaHHOM BapHaHTE) B OJHOM 3K3EMIUISIpE, MOAMHCAHHOM aBTOPOM
B Otnen nHayunbix u3ganuil (mo azgpecy: 010008, Kaszaxcran, . Acrana, yn. CarmaeBa, 2,
EBpasuiickuii HanpoHanbHbld yHUBepcuTeT uM. JI.H.I'ymunesa, YueOHO-aAMHUHUCTPATUBHBIN
Koprryc, kab. 408) u mo e-mail vest law@enu.kz. [Ipu 3TOM AOHKHO OBITH CTPOTO BBHIACPIKAHO
coorBeTcTBUE Mex 1y Word-daiinoM u TBep10ii Komueil.

SI3bIK MyOIMKALMIA: KA3aXCKUL, PYCCKUU, AHSAUUCKUIL.
3. OrnpaBneHue cTarel B pPENaKkUUI0 O3HAauyaeT Ccolllacue aBTOpPOB Ha mpaBo M3parens,
EBpasuiickoro HanroHansHOro ynusepcurera umenu JI.H. ['ymunesa, uznanus crarei B )KypHaiie
U [IepeU3/1aHus UX Ha JIFo0OOM MHOCTPaHHOM si3bIke. [Ipeacrapiiss TeKeT paboThl AJis MyOIMKaII
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NOJIyYMBIINE OTPULATEIBHYIO PELIEH3HIO K IOBTOPHOMY PACCMOTPEHHUIO HE puHHUMarores. Mce-
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AJK. Kybanbimena', H. Temupranues?, A.Bb. YTecos®
2Hnemumym meopemudeckot MamemamuKy U HAy4YHblX ebluucieHull E8pasuticko2o HayuoHaib-
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Yucaennoe qudpepeHunpoBanue GyHKIUI B KOHTEKCTe
KoMnboTepHOro (BHIYMCINTEIbHOI0) ONEPEYHUKA

AHHOTauMs. B paMKax KOMITBIOTEPHOTO (BBIYMCIIUTEIEHOTO) MOMIEPEYHNUKA ITOTHOCTHIO

gemeHa 3a1a4a npulmKeHHoro auddepeHunposanus QyHKUMH, MpuHamIexamux kiaccam Co-

0JIeBa 110 HETOYHOH MH(GOPMAIMH, TOTYYSHHON OT MIPOM3BOIEHOTO KOHEYHOTO MHOKECTBA TPH-

FOHOI]VICTpI/I‘ICCKI/IX ko3 unuentoB Dypoe-Jledbera nuddepennupyemoit gpyukiuu... [100-200
CJIOB

KuaroueBbie cioBa. Ipubmkennoe nuddepeHnupoBaHne, BOCCTAHOBICHNE 110 HETOY-

HOW MH(pOpMAaNNH, TpeAeTbHAs TOTPEITHOCTh, KOMIBIOTEPHBIN (BBIYMCIUTEIBHBIN) MOmeped-
HUK.
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A.Zh. Zhubanysheva, N. Temirgaliyev, A.B. Utesov
L.N. Gumilyov Eurasian National University, Astana, Kazakhstan
K. Zhubanov Aktobe Regional State University, Aktobe, Kazakhstan

Numerical differentiation of functions in the context
of Computational (numerical) diameter

Abstract. The computational (numerical) diameter is used to completely solve the problem
of approximate differentiation of a function given inexact information in the form of an arbitrary
finite set of trigonometric Fourier coefficients... [100-200 words]

Key words. Approximate differentiation, recovery from inexact information, limiting
error, computational (numerical) diameter, massive limiting error.
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